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The Senate met at 9:156 a.m. and was
called to order by the Honorable SAM
BROWNBACK, a Senator from the State
of Kansas.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

O God, the Author of peace and lover
of concord, we thank You for Your
goodness and loving Kkindness. We
praise You for our creation, preserva-
tion, and all of the blessings of this
life.

Guide and govern the Members of
this body by Your Holy Spirit. In the
heat of their work help them not to
forget You but to remember that Your
power is available for every challenge.
Teach them how to serve You as they
should. Help them not to strive pri-
marily for success but for faithfulness.

Strengthen each of us for the chal-
lenges of today and tomorrow. Enable
us to so live that people will see Your
image and glorify Your name. Bless our
military as it labors for liberty. We
pray in Your powerful Name. Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable SAM BROWNBACK led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, March 2, 2005.
To the Senate:

Under the provisions of rule I, paragraph 3,

of the Standing Rules of the Senate, I hereby

Senate

appoint the Honorable SAM BROWNBACK, a
Senator from the State of Kansas, to per-
form the duties of the Chair.
TED STEVENS,
President pro tempore.

Mr. BROWNBACK thereupon as-
sumed the Chair as Acting President
pro tempore.

———

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
———
SCHEDULE

Mr. FRIST. Mr. President, this morn-
ing following morning business we will
resume consideration of bankruptcy re-
form. Under an order from last night,
shortly after resuming the bill we will
proceed to two stacked rollcall votes
on amendments. The first vote will be
on the Feingold homestead amend-
ment, which will be followed by a vote
on the Akaka disclosure amendment.
The first vote will, therefore, occur ap-
proximately at 10:30 this morning,
maybe just a little bit later.

For the remainder of the day we will
continue working through amendments
to the bill. Senators should expect roll-
call votes throughout the day. One of
the reasons we scheduled the votes
early is to get started to build momen-
tum throughout the course of the day.
We made great progress on the bill yes-
terday. I thank all of our colleagues for
coming forward with their amend-
ments.

We are systematically addressing
each of the amendments, and we will
continue to do so over the course of the
day and the remainder of this week.

——

ACCESS TO SAFE WATER AND
SANITATION

Mr. FRIST. Mr. President, I rise

today to speak to legislation that will

be introduced by myself and others
later today that focuses on an issue
which has for too long been neglected,
not just by our people or our Govern-
ment but, indeed, peoples around the
world. It centers on the issue of access
to safe water and sanitation. This leg-
islation focuses on developing coun-
tries with specific policies outlined in
the legislation. I am pleased we have
Members on both sides of the aisle join-
ing me as original cosponsors of this
legislation which will be introduced
later today.

It boils down to the simple fact that
every 15 seconds, a child dies because of
a disease contracted from unclean
water. Four children have died since I
began talking on this particular issue.

Fully 90 percent of infant deaths, of
deaths of children less than 5 years of
age, relate to waterborne illnesses, a
product of lack of access to clean water
or inadequate sanitation. In total,
water-related illnesses Kkill 14,000 peo-
ple a day, and most of them are chil-
dren. That is over 5 million people a
year. It does not include the other mil-
lions of individuals who will be debili-
tated and prevented from living
healthy lives.

Globally, in many ways, waterborne
disease is a silent tsunami. That is the
impact it has on a continuing basis.
Now is the time to focus on it. Now is
the time to act because these are pre-
ventable deaths. Typhoid, cholera, dys-
entery, dengue fever, trachoma, intes-
tinal helminth infection, and schistoso-
miasis can all be prevented by simply
providing safe water and sanitation.
More than 1.1 billion people today lack
access to clean water. They do not
have access to what we take for grant-
ed. We can go to the water faucets and
drink water in most parts of this coun-
try, but lack of access to that clean
water is killing a child every 15 sec-
onds. Malaria, which is a mosquito-
borne disease directly linked with stag-
nant pools of water, kills 1 million peo-
ple each year. Again, most of those are
young children. It is preventable.
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Unfortunately, reliable projections
suggest that the problem is bad, but
projections are that it is getting worse.
We know it is getting worse. Water
stress and water scarcity, leading to
disease-borne and impure water, is in-
creasing. If we look forward to 2025, up-
wards of two-thirds of the world’s pop-
ulation may be subject to water stress.

There are over 260 river basins across
the world that are shared by two or
more countries that actually share the
water basins. There are 13 basins that
flow through 5 or more countries.
There, water is scarce where it is
shared by so many. Yet it is so nec-
essary that scarcity can, historically,
result in armed conflict. Clean water
seems so simple. It seems so basic. In
America, we, for the most part, take it
for granted. The rest of the world can-
not.

UNICEF reports that over half of the
world’s schools lack safe water and
sanitation. In many parts of the world,
including in Africa where I have the
opportunity to visit, people travel not
just an hour but 3 and 4 hours to pro-
vide water on a daily basis for their
family. In many ways, it becomes a
women’s issue globally because in most
countries that burden falls upon
women who are pulled away from ad-
dressing other issues such as their chil-
dren and family. It takes time going to
that water source and carrying it
home.

Imagine living in a rural village in
Sub-Saharan Africa or East Asia where
village members share their water with
livestock, where you have contamina-
tion occurring on an ongoing basis.
Imagine being a grandmother like
Mihiret G-Maryam from a small village
in Ethiopia who watched five of her
grandchildren between the ages of 3
and 8 die from water-related diseases.
Before the U.K.-based WaterAid organi-
zation intervened in her community,
constant stomach pain and diarrhea
were a fact of life, an accepted fact of
life. The foul-smelling contaminated
water exposed Mihiret and her neigh-
bors to parasitic diseases. They had no
latrines. Human waste, human excre-
tions were everywhere.

As Mihiret testifies:

It was horrid to see, as well as being
unhealthy.

Now, because of the education and in-
vestment of WaterAid, together with
the local church, her village is clean,
and people no longer have to suffer
from that chronic stomach ache, pain,
and diarrhea. Clean water has literally
saved lives. This story demonstrates
that proper management and interven-
tion can be a currency for peace and
international cooperation.

On my medical missions, I have seen
this on a daily basis. Most recently, in
January, a bipartisan group of Sen-
ators went to East Asia to serve in the
aftermath of the December 26 tsunami.
As I have mentioned in the Senate,
traveling over the Sri Lanka coast for
hundreds and hundreds of miles, we
could see that devastation was non-
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stop. We saw the destruction of local
water sources, water buckets washed
away, and the contamination of wells
with saltwater.

We know the statistics: Well over
150,000 people died, and a million lost
their homes. Many are still missing as
of today. Thousands of children will
grow up without their parents. It will
take a lot of time and, yes, a lot of re-
sources to rebuild that infrastructure.
A lot of people will never recover from
the psychological shock, and the scale
of the tragedy is difficult to com-
prehend.

I mention that because if you look at
what happened in the tsunami, it illus-
trates what can happen when one fo-
cuses aggressively on relief with clean
water. The tsunami poisoned wells, and
the routine dependence on water was
taken away. That lack of access to
clean water introduced the potential
for dysentery, for cholera, and for ma-
laria.

As we flew over the coast we could
look out the window and see stagnant
pools of water that, if left, will become
a source of breeding for the mosquitos
that ultimately could have led to a ma-
laria epidemic. Those things did not
happen because of the rapid relief ad-
dressing clean water and sanitation.
We participated in these relief efforts.
Many participated in some way.

What is critical to understand in the
immediate aftermath of the tsunami is
that there are long-term solutions to
the problem surrounding water which
we in this body and our Government
have not yet addressed. But when you
have a child dying every 15 seconds
from a preventable cause—that is, lack
of access to clean water—there are
things we can do to focus and, hope-
fully, prevent thousands and thousands
of deaths that occur now every week.

March 22nd is designated by the U.N.
General Assembly Resolution 58/217
World Water Day and will launch the
International Decade For Action. That
will launch an initiative called Water
for Life. For the decade ahead—that is
the next 10 years—from 2005 to 2015, the
United States has agreed to work to re-
duce by one-half ‘‘the proportion of
people who are unable to reach or af-
ford safe drinking water along with ac-
cess to basic sanitation.”

The President and the administra-
tion have taken steps to fulfill these
commitments. In August 2002, the
Water for the Poor Initiative was
launched with the intent to improve
sustainable management of fresh water
resources in over 70 developing coun-
tries. An estimated $750 million was in-
vested in this initiative in 2004.

However, in a time of limited public
resources, we find that in that year
only a little over 6 percent, or about a
20th of total U.S. foreign assistance
funding for water activities, was tar-
geted for sub-Saharan Africa. Yet it is
in sub-Saharan Africa that the major
problem, for the most part, rests. It is
an allocation of resources that we need
to examine to see if it is appropriate
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instead of investing where the problem
is. If the objective is to save lives, the
allocation of our resources seems to be
going to other areas. Sub-Saharan Afri-
ca is not only where we have the great-
est problem today, but it has the fast-
est growing population. Thus, they will
have some of the greatest need for
clean water and sanitation in the fu-
ture.

As we look at the legislation we will
be introducing, we all recognize there
is no single piece of legislation that
can fully address this huge challenge
before us to eliminate these water-re-
lated diseases around the world. But I
do think this legislation underscores
the importance, in a bipartisan way, of
continued leadership in this arena of
addressing a problem that has been
hidden from the world for too long.
Alongside Government leadership,
many dedicated organizations, private
individuals, faith-based organizations,
nonprofits, and international govern-
mental organizations are working
hard, each in their own ways, to ad-
dress this challenge.

The bipartisan legislation we are in-
troducing today has three simple objec-
tives.

No. 1, it would make it clear that we
would have an unequivocal pronounce-
ment that clean, safe water and sanita-
tion, sound water management, and
improved hygiene for people around the
world is a major policy goal of the For-
eign Assistance Act of 1961. It becomes
a major policy goal. It is not today, but
it should be. And with this legislation
it will be.

Second, it would authorize a 5-year
pilot program of $250 million a year to
assist those countries that have the
highest rates of waterborne diseases.
This is what it does: It helps them de-
velop funding mechanisms such as in-
vestment insurance, investment guar-
antees, or loan guarantees of up to 75
percent to develop sustainable—the
key word is ‘‘sustainable”—water in-
frastructure systems.

Third, the legislation directs the Sec-
retary of State, along with the Admin-
istrator of the USAID, to develop with-
in 180 days a national strategy that
would both assess what is being done
today and what changes need to be
made in order to expand access to safe
water and sanitation. This national
strategy would be produced in con-
sultation with all of the Federal agen-
cies addressing components of this
problem today, along with appropriate
international organizations, foreign
countries, and U.S. nongovernmental
associations and entities.

I will close with mentioning this, as
well: In the weeks ahead, I will intro-
duce companion legislation to create a
global health corps that will be using
the Peace Corps as a model and inspira-
tion. It will allow teams of medical
professionals and other volunteers to
travel to remote areas to provide med-
ical treatment and public health infor-
mation. Some of these teams will pro-
vide quick assistance when disaster



March 2, 2005

strikes. Some will provide ongoing care
in some of the neediest parts of the
world. And many of these health volun-
teers would come from the ranks of ex-
perienced doctors, nurses, and medical
technicians.

We know that such public health and
medical assistance can serve as a cur-
rency of peace and a vital tool of public
diplomacy. Our assistance to other na-
tions carries the most weight when it
involves that personal and intimate
contact at the community level, and
where it also provides tangible benefits
to everyday people. Medical and public
health assistance does both of these
things. Thus, it can be used as a cur-
rency of peace and a vital tool of public
diplomacy.

I look forward to the Foreign Rela-
tions Committee reporting this legisla-
tion in the near future, and I look for-
ward to enacting this legislation expe-
ditiously. Remember, every 15 seconds
a child dies somewhere in the world
from a waterborne illness because of a
lack of access to clean water.

In the short time I have given this
statement on the Senate floor, another
50 children have died from diseases we
know how to prevent. We must do our
part to bring health and hope to the
millions of people who need clean
water. It is as simple as the glass of
water that sits on my desk.

I do thank the Democratic leader. We
have been talking and working to-
gether on this legislation. I believe this
can represent a tremendous bipartisan,
ultimately bicameral effort that can
reverse a human tragedy that is un-
folding before our eyes as a product, at
least in part, because of inadequate at-
tention.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Democratic leader is recog-
nized.

Mr. REID. Mr. President, these 50
children who have died during the pres-
entation by the majority leader are
children, of course, who have parents,
and brothers and sisters in most in-
stances. The grief and heartache is
multiplied each day with the death of
children. I appreciate very much the
majority leader reaching out to make
sure this is a bipartisan piece of legis-
lation. I think it sets a good tone that
the two leaders are moving forward on
an initiative that speaks of the good-
ness of America. That is what this is
all about. We care about children
dying, wherever it happens.

We have the unique situation in this
Senate that we have one of the leaders,
the Republican leader, who is a med-
ical doctor. During his tenure in the
Senate, he has traveled the world look-
ing at medical problems that exist and
there is no bigger problem than water.

Our former colleague who recently
passed away, Paul Simon from Illinois,
wrote a book, “Tapped Out.” In that
book, he mentioned some of the things
I have said. The State of Nevada is dif-
ferent from the State of Tennessee. We
have what we call rivers, but they are
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tiny, little. I do not know what they
would be called in most States.

The Colorado River is a river that at
times can be a mighty river, but the
rest of the rivers we have in Nevada are
tiny, little rivers. The Truckee River,
which supplies the second largest city
in Nevada, Reno, with all its water, is
a little stream. You can walk across it
in most places. The world-famous city
of Las Vegas gets 4 inches of rain every
year.

We need to do something about the
lack of water around the country, and
not only the lack of water but the
quality of the water. A lot of places
have water, but it is not water you can
drink and stay healthy with.

I am pleased to join the majority
leader in cosponsoring this important
legislation. We are going to introduce
it later today. Our staffs are working
on the language.

With this legislation, we are seeking
to do something meaningful for the
hundreds of millions of people across
the globe who lack safe and clean
water. It is something so basic, yet so
critical to human life. Improving the
delivery and access of clean and safe
water, better hygiene and medicine,
that is what this bill seeks to achieve.

No one knows more in this body than
the majority leader, from his travels in
Africa and elsewhere, that over a bil-
lion people—and that is probably a fig-
ure that is too low—lack access to
clean water. Each year, as has been in-
dicated, millions of people die. We do
not know how many people, but at
least 5 million people die from water-
related diseases. More people die from
unsafe water than from all forms of vi-
olence, including war. Eighty percent
of all sickness in the world is attrib-
utable to unsafe water and improper
sanitation, and they go together in
most instances.

These statistics are staggering and
disturbing because so much of this dis-
ease and despair is preventable. That is
what the legislation is all about. We
need greater U.S. and international in-
volvement and a more proactive strat-
egy. In addition, we need to fully fund
this initiative and the other water pro-
grams currently undertaken by our
Government.

I am grateful the majority leader will
shortly enter into a colloquy with me
that directly addresses the strategy
and funding problems. We are going to
work together. This is bipartisan legis-
lation. The majority leader and I are
doing this not for purposes of showing
we can do something together, which I
think is an important message, but we
are actually going to do something. We
are going to do more than introduce
this legislation. There is going to be
more than authorizing legislation. We
have a huge budget in the United
States. I think we can find money to
actually do this. It is important. And
we do not have to take from other pro-
grams. I hope that is the case.

So I look forward to continuing to
work with the majority leader, Senator
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LEAHY, and Senator MCCONNELL, who
are the ranking member and chair of
the Appropriations Subcommittee on
Foreign Operations, and, of course,
Senators LUGAR and BIDEN, who are the
chair and ranking member of the For-
eign Relations Committee. There are
others. But we are going to get work-
ing to make sure we do something posi-
tive to make sure the world is a safer
place.

When people are healthy, they have
less problems with raising their chil-
dren properly. It creates all across the
world an influence that is positive and
resolves many differences. We know, as
is pointed out in the book by Senator
Simon, in the future, wars are going to
be fought over water, not over terri-
torial boundaries necessarily, unless it
does involve water. There is a shortage
of water.

If we can do some good work in the
Middle East, for example, with water—
and here, I have to compliment Israel.
Israel, as we speak, does not have the
best relations with some of its neigh-
bors, but they have joint water
projects that they are working on.
There is not a lot of fanfare for that,
but they all realize that water is im-
portant, as we do.

So again, I compliment and I applaud
the majority leader for his initiative. I
look forward with anticipation to
doing something good for millions and
even billions of people around the
world.

Mr. FRIST. I am pleased to enter
into this colloquy with the distin-
guished minority leader and I appre-
ciate his cosponsorship of the Currency
for Peace Act of 2005.

Mr. REID. I am grateful to the ma-
jority leader for raising the critical
issue of the lack of safe water in devel-
oping countries. It is one of the world’s
most pressing development challenges
which impacts hundreds of millions of
people across the globe.

Mr. FRIST. Unsafe water and water-
related diseases have far reaching con-
sequences. That is why U.S. Govern-
ment, acting through the Department
of State and the United States Agency
for International Development, has
been undertaking critically important
programs in developing countries to
provide clean and safe water, sanita-
tion and hygiene for many years. These
life-saving programs should be contin-
ued and expanded, wherever possible.

Mr. REID. It is also critical for the
United States and the international
community to fully recognize the role
that unsafe water plays in causing
death, disease, poverty, environmental
degradation, and instability. An ag-
gressive and timely response is re-
quired, and the United States should be
at the forefront of that effort. The U.S.
Government and other donor nations
must develop a more proactive re-
sponse that commits greater resources
and ensures that these resources are al-
located where the greatest needs exist.

Mr. FRIST. And while we bolster and
enhance our existing programs and
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strategies, Senator REID and I are
pleased to put forward this new initia-
tive that fully acknowledges the role
that safe water plays in health and de-
velopment. In the future, we must find
the additional resources to fully fund
the Safe Water Act of 2005, without de-
creasing our support for existing safe
water and other foreign assistance pro-
grams.

Mr. REID. I fully agree that the ini-
tiatives set forth in this act should be
fully funded, but not with funds taken
from existing and ongoing foreign as-
sistance programs. I look forward to
working with Senator FRIST and the
White House to obtain full funding for
this program in the President’s fiscal
year 2007 budget and in subsequent
years so the United States can imple-
ment pilot programs that can eventu-
ally be expanded to other countries in
the future.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will be a period for the transaction of
morning business for up to 60 minutes,
with the first 30 minutes under the
control of the Democratic leader or his
designee and the second 30 minutes
under the control of the majority lead-
er or his designee.

Who seeks recognition?

The Senator from Colorado is recog-
nized.

(The remarks of Mr. SALAZAR and Mr.
CORZINE pertaining to the introduction
of S. 496 and S. 497 are printed in to-
day’s RECORD under ‘‘Statements on In-
troduced Bills and Joint Resolutions.’’)

THE PRESIDING OFFICER (Mr. VIT-
TER). The Senator from New Jersey is
recognized.

(The remarks of Mr. CORZINE and Mr.
DURBIN pertaining to the introduction
of S. 495 are located in today’s RECORD
under ‘‘Statements on Introduced Bills
and Joint Resolutions.”’)

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized.

————

THE PRESIDENT’S TRIP

Mr. WARNER. Mr. President, the dis-
tinguished Senator from Kentucky has
yielded to me his time. I will take
about 7 or 8 minutes.

It is so important for Members of
this body to reflect on the President’s
most recent trip to Europe. Without
being presumptuous, in my judgment, I
think it was one of his best, maybe his
finest, and in the years to come, I hope
he can parallel the achievements of
this particular trip.

My views are important, perhaps, but
more important are the views of the
representatives from nations in Europe
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to the United States. I had several of
the ambassadors visit in my office this
week to discuss the President’s trip.

I would like to read some quotes
from television programs on which
these three ambassadors appeared re-
cently. Jean-David Levitte is France’s
Ambassador, and I have had a particu-
larly warm and productive relationship
with this ambassador since he was
posted. He has had an extraordinary
career. He has been here in Washington
a number of times in previous posi-
tions.

It is well known he is very close to
President Chirac. When asked a ques-
tion about the relationship between
our country in the context of the Presi-
dent’s trip, he said as follows:

Yes, I do think so. Wolf, I participated—I
was privileged to participate in the dinner in
Brussels between the two Presidents, and it
worked very well.

That is his appraisal.

Then Wolfgang Ischinger, Germany’s
Ambassador, when asked the question,
Has the relationship, based on what
you know, Mr. Ambassador, improved?
he replied:

Oh, I certainly think so, Wolf. In fact, I
don’t really think we really needed the meet-
ing in minds, President Bush’s visit to Ger-
many this past week, to improve this rela-
tionship between the two governments. I
think we’ve been doing quite well over the
last year already.

He continued when pressed again:

I think there has also been substantive
movement and change, not only because
President Bush, by visiting the European
Commission, put to rest the suspicions in
this country and in Europe that America
might no longer be supportive of the Euro-
pean Union, of the idea of European integra-
tion, but also because in the meeting with
the German side, in which I had the chance
of participating, President Bush, I believe,
enhanced the degree of U.S. support. He went
a step further in terms of expressing his sup-
port for European efforts on Iran.

Then Sir David Manning of Great
Britain. I have had a warm and produc-
tive relationship through the years
with this fine individual, another indi-
vidual who has been posted to this
country on a number of occasions.
When asked a similar question about
the President’s trip, he replied:

Well, I think we’re all very encouraged by
the President’s visit and, indeed, by Sec-
retary Rice’s visit, because this has been an
issue that’s been discussed by all our heads
of government, and much more widely than
the three of us here.

The point I make is, as I read
through the press reports from these
three ambassadors in the TUnited
States, they were all very strong on
the issue of the success of the Presi-
dent’s visit, together with our distin-
guished Secretary of State.

Then to another subject that Presi-
dent Bush quite properly raised, it is
one of concern to this Senator and I
think a number of us here in the Sen-
ate. I would like to quote from the
President on his trip. He said as fol-
lows:

Well, I talked about this issue with Presi-
dent Chirac last night, and Prime Minister
Blair.
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The issue, if I might step back, is:

Mr. President, European countries are
talking about lifting their 15-year arms em-
bargo on China. What would be the con-
sequences of that? And could it be done in a
way that would satisfy your concerns?

The President replied:

Well, I talked about this issue with Presi-
dent Chirac last night, and Prime Minister
Blair, and I intend to talk about it in a cou-
ple of hours at the European Union meeting.
We didn’t discuss the issue at NATO, by the
way. And here’s what I explained. I said
there is deep concern in our country that a
transfer of weapons would be a transfer of
technology to China, which would change
the balance of relations between China and
Taiwan, and that’s of concern. And they, to
a person, said, well, they think they can de-
velop a protocol that isn’t—that shouldn’t
concern the United States. And I said I'm
looking forward to seeing it. . . .

Referring to the protocol.

I discussed this with several ambas-
sadors when they came into my office
and, indeed, a team is to be forth-
coming from the European nations to
visit the United States. I think we
should hold final judgment until we
have had the opportunity, in a cour-
teous way, to reflect on those pre-
cautions that the European countries
will take in the context of lifting this
ban.

But I point out that in my study of
the relationship between China and not
only the United States and Taiwan but
the entire region, they are on a very
fast pace to modernize a wide array of
weapons—weapons that could, for the
first time, begin to pose in the out-
years a threat to our fleet units.

I select the fleet units because our
concept of the projection of our force
forward is dependent on the protection
of naval components, particularly our
carriers. I see on the horizon grave con-
cerns about lifting this embargo in
terms of China’s capability militarily
in the outyears.

A third subject I would like to cover
in the context of the President’s visit
is he was addressing the challenge to,
indeed, all free nations as we partici-
pate to try and give support to Israel
and the Palestine Government to come
to a final consensus to resolve their
problems and to bring about a ces-
sation of the turmoil in that region.

I am so deeply grateful the President
made the following statement:

President Bush on his recent trip to Eu-
rope stated, ‘“‘America and Europe have made
a moral commitment. We will not stand by
as another generation in the Holy Land
grows up in an atmosphere of violence and
hopelessness.”

Yesterday, the Armed Services Com-
mittee had a hearing. General Jones,
the NATO Commander, was on the
stand. I questioned him regarding a
concept which General Jones and I
have discussed on a number of occa-
sions over the past several years, and
that is the possibility of NATO playing
a role of peacekeeping on behalf of the
Palestinian and Israeli interests. That
would have to be at the invitation of
both of those Governments.

Why NATO? Our country is very
proud of a very long relationship with
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the State of Israel, an island of democ-
racy in that part of the world. We have
very strong ties there, as we should.
Correspondingly, Europe has had very
strong ties with the Palestinian people
through the years. It goes way back.
Significant portions of their popu-
lation have ties to that region. So a
NATO peacekeeping force comprised of
both the military units from the Euro-
pean nations and some, I would say,
proportionate amount of American
forces would be perceived as a balanced
force and could come, in my judgment,
and provide a sense of security to sup-
port such frameworks of peace and ac-
cords as these two nations could hope-
fully achieve with our help and the
help of other nations.

Again, it would only be at the invita-
tion of the two Governments, but I
think it is a concept that I have ad-
dressed on this floor many times. Oth-
ers have likewise; indeed, some promi-
nent journalists whom I respect. I do
hope that it be given consideration.

General Jones in his testimony yes-
terday said it has been brought up in
the North Atlantic Council of recent.
Other nations are interested in this
concept, and I hope our Nation, the
United States, can get behind and ex-
plore the options.

I thank the distinguished Senator
from Kentucky.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCCONNELL. Mr. President, how
much time remains in morning busi-
ness?

The PRESIDING OFFICER. There is
25% minutes remaining.

———

UNANIMOUS CONSENT
AGREEMENT—S. 256

Mr. McCONNELL. Mr. President, I
ask unanimous consent that when the
Senate resumes the bankruptcy legisla-
tion, there be 20 minutes of debate
equally divided prior to the vote or in
relation to the Feingold amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PRESIDENT BUSH’'S TRIP TO
EUROPE

Mr. MCCONNELL. Mr. President, I,
along with others, had an opportunity
yesterday to get a briefing from the
President about his trip to Europe. It
was a bipartisan group, well attended,
and everyone was quite interested in
getting the President’s views of the re-
sults of his trip.

It is clear that the Iraqi election has
transformed the political landscape,
not only in the Middle East but in Eu-
rope as well.

First in the Middle East, we have
witnessed in the last few months the
election in Afghanistan on October 9,
the election in the Palestinian terri-
tories on January 9. We have witnessed
the Rose revolution up in Georgia, the
Orange revolution in Ukraine. Then we
have had the election in Iraq. And in
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the post-Iraq period, we have seen peo-
ple take to the streets in Lebanon.

It is clear with the unified message
from the French and the Americans
that the international community
wants, at long last, Syrian troops out
of Lebanon—entirely out, not just the
troops but the security forces as well—
so that the Lebanese elections this
spring can be uninhibited by for-
eigners.

All of this is going on, and added to
that we have the President of Egypt
saying they are going to have a real
election. That has certainly not been
the case in Egypt in the past. A real
election presumably means real
choices with the opposition allowed to
speak, participate, and run for office.

We have even seen some elections in
Saudi Arabia, though women are not
yet allowed to vote. That is a step ob-
viously in the right direction.

What is happening here? I think the
Iraqi policy of the President of the
United States is transforming the Mid-
dle East and transforming European
attitudes toward America and the pol-
icy in the Middle East. The President’s
trip last week I think underscores that.

He had wunanimous support from
NATO, all 26 countries, to do some-
thing within their capability to help
the Iraqi emerging democracy. The
French want to help. The Germans
want to help. This is an enormous
transformation in Europe, as well as in
the Middle East. All of this, I would
argue, is a result of the extraordinarily
effective war on terror and particularly
the Afghanistan and Iraqi chapters.

The President’s grand strategy is not
just to protect us at home—and that
has worked so far; since 9/11 they have
not been able to hit us again—but
through these policies of trans-
formation, he sort of drained the
swamp and made it likely that the
kinds of people who tend to join up
with these terrorist groups will feel a
sense of hopelessness in their own
countries because they do not have a
chance to influence outcomes and de-
termine their own governments and
their own fates.

This is an incredible step in the right
direction. Clearly, problems remain,
and at the top of the list would have to
be Iran and North Korea. With regard
to Iran, the President is pursuing a
multilateral policy in which the Brit-
ish, the Germans, and the French en-
gage the Iranians, hoping to convince
them to follow the policy chosen by
Muammar Qadhafi, for example, in
Libya, witnessing what happened to
Saddam Hussein in Iraq, deciding it
would be better to give up weapons of
mass destruction and work his way
back toward being part of the commu-
nity of civilized nations. The Euro-
peans hopefully will make that point
to the Iranians, and we are looking for-
ward to pursuing a very aggressive pol-
icy. Everyone in Europe agrees that a
nuclear Iran is simply not an option.

While we do have growing areas of
agreement with our European allies,
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there are some differences. As the Sen-
ator from Virginia pointed out, we are
not happy about the apparent decision
of the European community to trade
with China in possibly missile tech-
nology or other military equipment
that could potentially destabilize Asia
and raise the anxiety of the Japanese,
for example, and ourselves and exacer-
bate the cross-straits problem between
China and Taiwan. So we do have our
differences with the Europeans on that.

The President made it clear that in
addition to the public meetings he had
with President Putin of Russia, pri-
vately he also aggressively emphasized
the importance of Russia continuing in
a democratic direction and the impor-
tance of not unraveling the democratic
reforms of the early 1990s if Russia is
going to be a place where foreign in-
vestment will be willing to go. If there
is not a respect for the rule of law and
not a free press, not the kind of atmos-
phere in which one can function, the
chances of Russia realizing its aspira-
tions will be significantly set back if
President Putin continues down the
path he has chosen.

The new Ukrainian President was
there. It was very exciting for all of the
26 NATO members to have an oppor-
tunity to see this hero. His opponents
tried to kill him, and he is still in the
process of trying to recover from the
poisoning that almost took his life. It
was remarkable to see the Ukrainian
people take to the streets and demand
an honest election, get an honest elec-
tion, and elect someone who is west-
ward leaning and who wants to bring
the Ukraine into the European commu-
nity and make it a country that can
advance the hopes, desires, and aspira-
tions of the Ukrainian people.

Finally, the President indicated he
had an extraordinary, uplifting experi-
ence in Slovakia. He said he was stand-
ing there in the square speaking to the
Slovakian people, and he said the best
evidence that they have a genuine de-
mocracy was that one fellow had a sign
up with some kind of anti-Bush com-
ment on the sign. The President said
the man stood there quietly holding up
his sign during all of the President’s
speech, and the President pointed out
that that was a further illustration
that in Slovakia they are free to speak
their mind and peacefully protest. The
President thought that was a good sign
of the stability and effectiveness of the
new Slovakian democracy. By the way,
that is a country that is making re-
markable progress, which is, I am sure,
the reason the President chose to go
there.

I conclude by saying that President
Bush clearly had a good week, and the
reason he had a good week is because
he has been pursuing policies that are
working. Democracy is breaking out,
springing up, taking root all through
the Middle East, and the Europeans
look at that and have to conclude that
whether or not they supported the Iraq
war initially, that single decision to
liberate Iraq could well be the turning
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point in transforming the Middle East
into a place where democracies that re-
spect the rights of minorities, engage
in protection of human rights, and
have free presses are the wave of the
future.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Georgia is recognized.

Mr. CHAMBLISS. Mr. President, I
ask that the Chair let me know when I
have 6 minutes remaining on our time,
please.

The PRESIDING OFFICER. The
Chair will so inform the Senator.

Mr. CHAMBLISS. President, Presi-
dent Bush has recently concluded an
historic and highly productive trip to
Europe. During my review of what was
said, and more importantly, what was
accomplished, I was struck by the
number of significant issues that were
addressed and how so many of them
portend a better future for our impor-
tant transatlantic relationship. This
was a ‘‘good news’ trip, which might
explain why its coverage in the U.S.
media was minimal at best.

There is no doubt that relations be-
tween the United States and Europe
have been strained, especially over the
conflict to liberate the people of Iraq.
And, as we know, the media seems to
thrive on reporting bad news at the ex-
pense of the good, which can distort
what actually exists.

I know, for example, that reading
about the situation in Iraq in the press
forms one perception of reality. But,
one gets a very different point of view
if they visit Iraq and meet with our
military personnel who are serving
there, as I was able to do recently. One
would think that they are talking
about two completely different coun-
tries. The fact is that Iraq is not all
doom and gloom, nor is it yet the place
we envision it to become.

It is evolving politically, economi-
cally, socially, and yes, it is facing sig-
nificant challenges from insurgents
and terrorists. Yet, thanks to the vi-
sion and fortitude of President Bush,
the extraordinary men and women in
our military and diplomatic service,
and the Iraqi people, Iraq is becoming a
more secure country working toward
its own unique form of representative
government.

In Europe, it is my firm belief that
we have far more in common than we
have differences over foreign policy.
Again, the media has tended to focus
its reporting on the problems between
us, which distorts the reality of our re-
lationship with Europe. And, what is
that reality? What are the issues? And,
how do we see the transatlantic alli-
ance in the future?

I come to this issue without any
“‘rose colored” glasses. As a congres-
sional delegate to the World Economic
Conference in Davos, Switzerland, last
January, I experienced first-hand the
depth of resentment toward the United
States felt by many Europeans. But on
that same trip, in a meeting with
French President Chirac, I also saw the
beginning of the end of this feeling.
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We have a vision for Iraq and the
Middle East in general that calls for in-
dividual freedom and representative
government. I do not think that the
French, or any other democratic, Euro-
pean nation was opposed to this ‘‘vi-
sion.” Rather, they were skeptical that
President Bush could actually move his
vision of freedom to becoming a reality
in an area of the world pretty much de-
void of democratic governments, with a
few exceptions like Israel and Turkey.

In our meeting with President Chirac
it was clear that he saw that United
States polices in Iraq are beginning to
work, that freedom might really take
root in the Middle East, and that
France and the rest of Europe had to be
a part of this historic process.

By working together with European
leaders, President Bush has put our
transatlantic alliance and relations
with Europe back on a normal track.
We came to agreement on some issues,
agreed to work on others, and identi-
fied those where we differ.

The list of results and issues ad-
dressed by President Bush during his
trip is impressive and I want to high-
light some of the major ones that fall
into several categories:

First, with respect to NATO, all 26
member counties have now agreed to
provide some form of assistance to sup-
port the NATO mission of training
Iraqi defense forces.

With regard to Afghanistan, NATO
continues to expand its role as the
leader of the International Security
Assistance Force, ISAF, and the United
States and NATO agreed to work to-
ward merging the United States-led
Operation Enduring Freedom and ISAF
into one allied command.

With regard to Ukraine, strong sup-
port was expressed by NATO Secretary
General de Hoop Scheffer and President
Bush for the future accession of
Ukraine into NATO.

With regard to the E.U., the United
States and the E.U. issued a joint
statement in support of the people and
the Government of Iraq.

United States concerns were clearly
expressed to the E.U. about lifting its
arms embargo against China.

President Chirac understands these
concerns and there will be more United
States and E.U. discussions on the em-
bargo.

The United States and Germany an-
nounced joint actions on cleaner and
more efficient energy policies and on
climate change, which will include:
Joint activities to develop and deploy
cleaner, more efficient energy tech-
nologies; Cooperation in advancing cli-
mate science; and joint action to ad-
dress air-pollution and greenhouse gas
emissions.

With regard to Iran, the United
States and its European allies ex-
changed views on nuclear weapons in
Iran and agreed to that it is not in the
world’s interest and that a common ap-
proach on this issue should be devel-
oped.

The United States agreed to take a
more proactive role in the European-
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led negotiations with Iran on its nu-
clear program.

With regard to Russia, President
Bush made clear to President Putin the
importance of promoting democracy in
Russia.

Both presidents announced coopera-
tion in combating the spread of man-
portable air-defense systems or
MANPADS.

Both agreed that Iran and North
Korea should not have nuclear weap-
ons.

Both voiced strong support for a
peace agreement between Israel and
Palestine.

Presidents Bush and Putin an-
nounced six areas, called the
Bratislava initiatives, designed to

bring Russia and the United States
closer together. These initiatives are:
nuclear security cooperation, World
Trade Organization, energy coopera-
tion, counterterrorism, space coopera-
tion, and humanitarian, social, and
people-to-people programs

With regard to Lebanon, President
Bush and President Chirac jointly an-
nounced their condemnation on the as-
sassination of former Lebanese Prime
Minster Rafiq Hariri and pledged their
mutual support for a free, independent,
and democratic Lebanon.

I began my remarks by stating that
President Bush’s European trip was
historic and productive. The partial
list of issues I just mentioned clearly
shows how much President Bush and
European leaders have moved beyond
policy differences over Iraq and that we
share a common vision for a peaceful,
democratic world. We may not always
agree on how to reach our objectives,
but we can agree on what those objec-
tives are.

Our remaining challenge to further
strengthen our ties with Europe is to
change the negative perception that
many average Europeans have of the
United States. This is where the media
can, and should, play a constructive
role by balanced reporting on the true
state of our relationship with Europe.

Let me repeat that we have far more
in common with Europe than the dif-
ferences between us and President
Bush made great strides in promoting
our common vision of the world with
our allies.

It is now up to the rest of us to rein-
force the President’s message of work-
ing with our European allies, just as it
is up to the Europeans to understand
that President Bush’s goal of pro-
moting freedom around the world is a
perpetual one that is in all mankind’s
interest to promote.

I close by commenting on some state-
ments that were made yesterday in a
hearing. In the Senate Armed Services
Committee, under the Ileadership of
Senator JOHN WARNER and Senator
CARL LEVIN, we had General Jones,
General Abizaid, and General Brown,
who represent the commands respon-
sible for the Iraqi conflict. In his open-
ing statement, General Abizaid made
the comment that as a result of what



March 2, 2005

has happened in Iraq, in Operation
Iraqi Freedom, and Afghanistan, we
have now seen free and open elections
in Afghanistan, and we have seen free
and open elections in Iraq. We have
seen an election take place in Saudi
Arabia that were it not for the conflict
in Iraq would never have happened. We
have seen the people in Lebanon rise up
against their Syrian invaders and put
pressure on the Syrian Government to
return that country to the people of
Lebanon.

We have seen the Government of
Libya turn over their nuclear weapons
to the TAEA and to the United States
for examination, to rid their country of
the potential to have any nuclear
weapons.

We have seen the leader of Egypt now
proclaim he wants to see democratic
elections in his country for the first
time.

There are any number of instances
that have occurred and are going to
occur in the Middle East, a part of the
world where violence has prevailed for
decades, and where the terrorist com-
munity has trained and perpetuated
itself for decades. Were it not for the
vision of President Bush relative to the
freedom of the Iraqi people, were it not
for the support of Congress and the
American people of that vision, and
were it not for the strong leadership of
our military, the strongest, greatest
fighting force in the world, those
events General Abizaid ticked off yes-
terday simply would not have hap-
pened.

If he had come in 12 months ago and
said here is what is going to happen in
the Middle East over the next year, no
one would ever have believed that what
he said would come to be true. The fact
is it did. The fact is the people of Iraq
are moving toward freedom and democ-
racy. The fact is that now, after Presi-
dent Bush’s highly successful trip to
Europe, the Europeans have a better
understanding of the importance of the
transatlantic alliance working to-
gether to promote our president’s vi-
sion of freedom throughout the world.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mrs. HUTCHISON. Mr. President, I
will take the remaining time on the
Republican side. I thank my col-
leagues, Senator WARNER, Senator
MCCONNELL, and Senator CHAMBLISS,
for laying out the leadership our Presi-
dent has shown in going overseas, talk-
ing about our fight for freedom, and
showing it is a fight for freedom for
every country that has a democracy,
and that it should also be a shared re-
sponsibility.

I appreciate the President’s leader-
ship and our Senators for talking about
what is happening. It is incredible, the
changes we are seeing in the world be-
cause of the President’s steadfast de-
termination that we are going to do
the right thing, that America will be
the banner of freedom throughout the
world, and that we could use help from
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our allies and hopefully they will un-
derstand and agree it is a shared re-
sponsibility for all the freedom-loving
peoples of the world.

————————

TEXAS INDEPENDENCE DAY

Mrs. HUTCHISON. Mr. President, I
want to take a moment, as I do on
March 2 every year since I have been in
the Senate, and before me Senator
John Tower did the same thing, to
commemorate Texas Independence
Day.

Today is, indeed, the 169th anniver-
sary of the day when a solemn conven-
tion of 54 men in a small Texas settle-
ment took a step which had a momen-
tous impact, not only on Texas but on
the future of the United States. These
54 men, including my great-great-
grandfather Charles S. Taylor from the
town of Nacogdoches, met on March 2,
1836. They were in Washington-on-the-
Brazos and, after laying out the griev-
ances they had with the Government of
Mexico, they declared:

We therefore . . . do hereby resolve and de-
clare . . . that the people of Texas do now
constitute a free, sovereign and independent
republic.

They brought the Lone Star Republic
into existence with those words. At the
time, Texas was a remote territory of
Mexico. It was hospitable only to the
bravest and most determined of set-
tlers. While few of the men signing the
declaration could have predicted
Texas’s future prosperity, they imme-
diately embarked on drafting a con-
stitution to establish foundations for
this new republic.

The signers of the Texas declaration,
as their forefathers who signed the
American Declaration of Independence
in 1776, risked their lives and families
when they put pen to paper. They were
considered traitors to Mexico because
they were in a Mexican territory. But
they were going to fight for freedom
and independence.

My great-great-grandfather Charles
S. Taylor didn’t know it at the time,
but all four of his children had died
when he left home to go and sign the
declaration of independence. His wife
took the children in what is now called
the ‘‘runaway scrape,”” when the
women in the Nacogdoches territory
took the children to flee from what
they thought might be the oncoming
Mexican army. In the ‘‘runaway
scrape,”” many children died. They were
fleeing to Louisiana at the time. But
my great-great-grandmother had the
same spunk and determination as my
great-great-grandfather, so she re-
turned to Nacogdoches and they had
nine more children. That was one of
the examples that was set by people of
that time who believed freedom was
worth fighting and dying to achieve.

They spent their last days in Texas,
trying to build the Republic and even-
tually supporting the statehood of
Texas coming into the United States of
America.

While the convention met in Wash-
ington-on-the-Brazos, 6,000 Mexican
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troops held the Alamo under siege,
seeking to extinguish this newly cre-
ated republic.

Several days earlier, from the Alamo,
Col. William Barrett Travis sent his
immortal letter to the people of Texas
and to all Americans. He knew the
Mexican Army was approaching and he
knew that he had, really only a few
men, under 200 men to help defend the
San Antonio fortress. Colonel Travis
wrote:

Fellow Citizens and Compatriots: I am be-
sieged with a thousand or more of the Mexi-
cans under Santa Anna. I have sustained a
continual Bombardment and cannonade for
24 hours and have not lost a man. The enemy
has demanded surrender at discretion, other-
wise, the garrison is to be put to the sword,
if the fort is taken. I have answered the de-
mand with a cannon shot, and our flag still
waves proudly over the wall. I shall never
surrender or retreat.

Then I call on you in the name of Liberty,
of patriotism, of everything dear to the
American character, to come to our aid with
all dispatch. The enemy is receiving rein-
forcements daily and will no doubt increase
to three or four thousand in four or five
days. If this call is neglected I am deter-
mined to sustain myself as long as possible
and die like a soldier who never forgets what
is due his honor and that of his country—
Victory or Death.

No Texan—no person—ecan fail to be
stirred by Colonel Travis’ resolve in
the face of such daunting odds.

Colonel Travis’ dire prediction came
true, 4,000 to 6,000 Mexican troops did
lay siege to the Alamo. In the battle
that followed, 184 brave men died in a
heroic but vain attempt to fend off
Santa Anna’s overwhelming army. This
battle, as all Texans know, was crucial
to Texas independence because those
heroes at the Alamo held out for so
long that Santa Anna’s forces were
battered and diminished. Gen. Sam
Houston gained the time he needed to
devise a strategy to defeat Santa Anna
at the Battle of San Jacinto a month
or so later on April 21, 1836. That battle
was won and the Lone Star was visible
on the horizon at last.

Each year on March 2, there is a cere-
mony at Washington-on-the-Brazos
State Park where there is a replica of
the modest cabin where the 54 patriots
pledged their lives, honor, and treasure
for freedom.

Every year I honor the tradition Sen-
ator John Tower started by reading
this incredible letter from the Alamo,
written by William Barrett Travis,
that showed so much about the kind of
men who were willing to stand up and
fight for freedom, men we have seen
throughout the history of our country,
starting in 1776 and going on. Even
today, as we know, our young men are
in Iraq and Afghanistan, fighting the
war on terrorism.

I think it is important for us to re-
member our history. I am proud to be
able to do it. We were a republic for 10
years before we entered the United
States as a State. We are the only
State to enter the United States as a
republic, and we are very proud that we
are now a great State, a part of the
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United States of America, with a vivid
history and past.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———

BANKRUPTCY ABUSE PREVENTION
AND CONSUMER PROTECTION
ACT OF 2005

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 2566, which the
clerk will report.

The assistant legislative clerk read
as follows:

A Dbill (S. 256) to amend title 11 of the
United States Code, and for other purposes.

Pending:

Feingold Amendment No. 17, to pro-
vide a homestead floor for the elderly.

Akaka Amendment No. 15, to require
enhanced disclosure to consumers re-
garding the consequences of making
only minimum required payments in
the repayment of credit card debt.

Leahy Amendment No. 26, to restrict
access to certain personal information
in bankruptcy documents.

The PRESIDING OFFICER. Under
the previous order, there will be 20
minutes of debate, equally divided,
prior to a vote on amendment No. 17.

The Senator from Wisconsin.

Mr. FEINGOLD. Mr. President, I ap-
preciate this opportunity to speak fur-
ther on my amendment which I offered
yesterday. I urge my colleagues to sup-
port my senior homeowner protection
amendment, amendment No. 17.

As I explained yesterday, my amend-
ment would protect senior homeowners
who need to file for bankruptcy relief.
It would help to ensure that these older
Americans do not have to lose their
hard-earned homes in order to seek the
protection of the bankruptcy system.

The homestead exemption in the
bankruptcy laws is supposed to protect
homeowners from having to give up
their homes in order to seek bank-
ruptcy relief. But in too many States,
the homestead exemption is woefully
inadequate. The value of this exemp-
tion varies widely from State to State.
Federal law currently creates an alter-
native homestead exemption of just
under $20,000, but each State gets to de-
cide whether it will allow its debtors to
rely on this already low Federal alter-
native, and most do not. In many
States, the amount of equity a home-
owner can protect in bankruptcy has
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lagged far behind the dramatic rise in
home values in recent years. For exam-
ple, in the State of Ohio the homestead
exemption is only $5,000, and in the
State of North Carolina the homestead
exemption is a mere $10,000. Even for
States that have no State exemption
but allow debtors to use the $20,000
Federal exemption, like New Jersey,
the number is just too low in this age
of rising housing costs.

My amendment would create a uni-
form Federal floor for homestead ex-
emptions of $75,000, applicable only to
bankruptcy debtors over the age of 62.
States could no longer impose lower
exemptions on their seniors. If a
State’s exemption is higher than
$75,000, however, that exemption would
still apply. My amendment creates a
floor, not a ceiling.

Older Americans desperately need
this protection. Americans over the
age of 65 are the fastest-growing age
group filing for bankruptcy protection.
Job loss, medical expenses and other
crises are wreaking havoc on the fi-
nances of our seniors. In the 1990s, the
number of Americans 65 and older fil-
ing for bankruptcy tripled. They need
our help.

Older Americans also are far more
likely to have paid off their mortgages
over decades of hard work, making the
homestead exemption particularly im-
portant for them. In fact, more than 70
percent of homeowners age 65 and older
own their homes free and clear. For
these seniors, their home equity often
represents nearly their entire life sav-
ings, and their home is often their only
significant asset. That means seniors
are hit hardest by the very low home-
stead exemptions in some states.

It has become apparent that when
there is no substantive argument
against a worthy amendment, we will
hear arguments cautioning against the
unraveling of delicate compromises
and agreements. It has become a con-
venient and frequent refrain on the
floor of the Senate, that amendments
cannot be tolerated. That is very trou-
bling, particularly because in the Judi-
ciary Committee we were implored to
hold our amendments for the floor and
promised that supporters of the bill
would work with us to try to resolve
our concerns. There is a bait and
switch going on here. Bills that come
before this body are not sacrosanct. If
there is a substantive argument to be
made against my amendment, I am
eager to hear it and debate it. But it is
just not right to say that an amend-
ment will be defeated because the bill
must remain ‘‘clean’ to pass.

It is especially wrong to make that
argument when it is just not true.
Some amendments might be termed
poison pills, but that term does not
apply to this amendment.

To be frank, my amendment simply
has no bearing whatsoever on the other
provision of the bill that addresses the
homestead exemption—that is, the pro-
vision whose delicate balance we have
been so strongly cautioned not to dis-
rupt.
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Section 322 of the bill addresses
abuses resulting from the fact that
some States have unlimited homestead
exemptions. An agreement on that pro-
vision—often called the Kohl amend-
ment after my senior colleague from
Wisconsin, who led the fight against
these abuses—was reached in the 2002
conference. Senators from the States
that had unlimited homestead exemp-
tions, such as Florida and Texas, ob-
jected strenuously to a Federal ceiling
preempting their States’ unlimited ex-
emptions. They agreed to the provision
only when it was modified to its cur-
rent version, in which the Federal cap
applies only to people engaging in
fraud and people who purchase prop-
erty shortly before filing for bank-
ruptcy.

My amendment has no bearing what-
soever on that compromise deal. The
Senators who initially objected to Sen-
ator Kohl’s attempt to limit wealthy
debtors’ abuse of the homestead exemp-
tion are from States where the home-
stead exemption is already unlimited.
In those States, my uniform Federal
floor would have absolutely no effect.
The unlimited exemption would still
apply.

On the other side of the negotiations
were people like Senator Kohl who
were attempting to prevent wealthy
debtors from abusing the homestead
exemption by buying multi-million
dollar mansions in States with unlim-
ited homestead exemptions. I have not
heard them object to giving seniors a
uniform homestead exemption that is
less than the Federal ceiling provided
in Section 322. Once again, my amend-
ment has absolutely no effect on the
deal that was cut.

I would also point out that sup-
porters of the bill are perfectly willing
to override State decisions with regard
to homestead exemptions in certain
circumstances. This bill already re-
quires that a Federal maximum exemp-
tion apply to prevent abuse by wealthy
debtors seeking to hide their assets in
a mansion and get rid of their debts
through bankruptcy. Why can’t we in-
sist on a Federal floor to protect senior
citizens? It makes no sense to suggest
that this amendment violates State
prerogatives on the homestead exemp-
tion since the bill already does just
that.

So I am having a hard time figuring
out who would object to my amend-
ment, and what delicate compromise is
going to be undone if my amendment
passes. Is anyone going to stand on the
floor of the Senate and defend the right
of States to harm the elderly by forc-
ing them to sell their homes in order to
seek bankruptcy protection? Are we
really going to take the States rights
argument that far?

So my amendment has nothing to do
with compromises already made in this
bill. It would not unravel the bill, or
upset the compromise on the home-
stead exemption. Now the credit card
companies probably don’t like this
amendment because it will protect
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some seniors from having to sell their
homes to pay their debts. Once again,
the Senate has a choice to make. Will
we stand with our senior citizens or
with the credit card companies and big
banks?

I also want to explain a bit more why
I have limited the amendment to debt-
ors age 62 and over. The argument was
made yesterday by the Senator from
Alabama that a single mother or a
young family also would benefit from a
larger exemption. But seniors are the
people who need the exemption most.
Most people in their 20s and 30s do not
have $75,000 of equity in their homes, if
they own homes at all. Certainly those
who are filing for bankruptcy do not.
Seniors, on the other hand, have
worked their whole lives to payoff
their mortgages and guarantee them-
selves a comfortable place to live in
their retirement. They survive on their
modest social security benefits pre-
cisely because they have no mortgage
or rental payments. Are we now going
to force them to forfeit their homes be-
cause they face such high medical ex-
penses that they have to seek bank-
ruptcy protection?

In addition seniors are typically liv-
ing on fixed incomes and simply don’t
have the ability to rebuild wealth that
younger people have. Nor can they af-
ford to make payments on a new mort-
gage. If forced to sell their homes,
many older Americans will not be able
to afford to rent a habitable, safe place
to live. Some can barely afford to the
pay the property taxes on their current
paid-off homes because of rising real
estate assessments.

We need to protect our senior citi-
zens in their retirement years. 1
strongly urge my colleagues to vote for
my amendment.

I reserve the remainder of my time.

The PRESIDING OFFICER (Mr. GRA-
HAM). The Senator from Utah.

Mr. HATCH. Mr. President, I rise
today in opposition to the Feingold
amendment. I explained yesterday why
I oppose this provision and would like
to summarize my remarks today.

First off, I commend Senator FEIN-
GOLD’s commitment to the elderly. He
is very sincere in his efforts. We all are
concerned about our senior citizens.

I have worked particularly hard on
this bill to make sure there are provi-
sions that protect the elderly along
with women and children and I think
that my colleagues who have worked
with me on this bill recognize this fact.
We have lots of protections in this bill.

Senator GRASSLEY is the lead sponsor
of this bill and he has a long track
record of working with the elderly on
Social Security and Medicare and
other issues, as I do. I serve on the Fi-
nance Committee with Senator GRASS-
LEY, who chairs that committee. We
were both proud to have played a role
in bringing prescription drug coverage
to our seniors under the Medicare pro-
gram in the landmark medicare reform
bill that was enacted last Congress.

My opposition to this amendment
has nothing to do with the elderly. I
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believe that this bill takes their con-
cerns to heart.

I would not object if every State in
the Nation passed laws that would put
a similar floor—or a higher floor—in
their respective homestead laws. But
that choice belongs to the States, and
not the Federal Government. There is a
long history in bankruptcy law of def-
erence to States on issues like home-
stead provisions.

The hard reality is that nearly every
State in the country has vehemently
defended their homestead laws. If you
do not believe me you can ask the Sen-
ators from States like Texas, Florida,
and Kansas. They have all been in-
volved in reaching the compromise
that has been achieved in this legisla-
tion on this issue over the past 8 years.

It is a grand compromise that both
sides of the Hill will accept if we vote
down the Feingold amendment. The
Feingold amendment would bring the
bill down.

If some States wish to change their
laws, that is their prerogative. A key
purpose of this bill, and the purpose of
the current homestead provisions, is to
curb fraud and abuse.

The provisions of S. 256 impose a 10-
year look back for fraud. They impose
a 2-year residency requirement that is
designed to prevent wealthy debtors
from moving from States with low
homestead exemptions to States with
high or unlimited exemptions and then
filing for bankruptcy. They are a com-
promise—a balance—of States’ rights
and Federal imperatives under bank-
ruptcy law, and we must let the provi-
sions stand as written. This amend-
ment will upset that balance and could
act to bring this bill down.

The reason has nothing to do with a
hostility to the elderly, or to any other
class of persons, but because the home-
stead provisions have taken years to
negotiate and are the result of difficult
choices and compromises. There are
many members of this body who would
like to see the homestead provisions
changed in some fashion, but to accom-
modate them any further than what
presently exists in the bill would likely
force other Senators to oppose the leg-
islation.

I urge my colleagues to reject the
Feingold amendment, however well in-
tentioned it may be, because this is a
grand compromise of a bill that I don’t
believe the distinguished Senator from
Wisconsin has ever supported. The fact
of the matter is, if his amendment were
agreed to, he would not support this
bill. And the reason he would not is be-
cause he would not agree to the com-
promise we have in the bill which the
vast majority of Members of Congress
on both sides of the aisle in both
Houses have agreed to.

I hope we can vote down the Feingold
amendment.

I reserve the remainder of my time.

Mr. FEINGOLD. Mr. President, first,
I want to correct the record. The Sen-
ator from Utah is incorrect that I
never supported a version of the bank-
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ruptcy bill. I did, in 2002 when there
was a vote on the Senate floor. Our
late colleague from Minnesota and I
used to have a little contest about who
was the only one to vote ‘“‘no’ on a bill
the most. This was a case where Sen-
ator Wellstone voted ‘“‘no” and I actu-
ally voted ‘“‘aye” for a version—a rea-
sonable, balanced version—of a bank-
ruptcy bill when it appeared on one oc-
casion during the past 7 years. Unfor-
tunately, that bill was not accepted
and was basically rejected out of hand
by those in the House who insisted on
an unbalanced, unfair bill.

That is exactly what we have before
us today. I reject the argument that
this amendment in any way, shape, or
form endangers this bill. How can that
be the case?

The Senator from Utah has said this
bill affects States rights with regard to
the homestead exemption. This bill
does affect the rights of Florida and
Texas to have an unlimited homestead
exemption, as it should. The Federal
Government has an interest here in
making sure wealthy people cannot
abuse the system. I support that goal
of stopping fraud.

The Federal Government also has an
interest in making sure our senior citi-
zens have absolute minimum protec-
tion for their homes when they are
forced into bankruptcy, particularly
because of unanticipated health care
costs.

I am not creating some new prece-
dent in this bill. This bill already
changes state rules on the homestead
exemption, and my amendment has ab-
solutely no impact on the delicate bal-
ance achieved with regard to the high
end of the homestead exemption.

This amendment is not intended to
harm the bill, and, in fact, it does not
harm the bill. It is simply trying to
bring an element of fairness and bal-
ance to the bankruptcy laws with re-
gard to senior citizens who might lose
their homes.

I reserve the remainder of my time.

Mr. HATCH. Mr. President, it is my
understanding the distinguished Sen-
ator from Alabama will have 2 minutes
before the Akaka amendment. Is that
correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. HATCH. He does not need time
from my time at this time.

The PRESIDING OFFICER. There is
1 minute of debate on the majority
side.

Mr. HATCH. Mr. President, I would
be happy to yield some of my time at
this point, and then I will have an addi-
tional 1 minute immediately before the
vote.

Let me answer my dear colleague
from Wisconsin. My point is he has
never been for this bill. Frankly, he
knows this language in this bill is the
result of tremendous compromise be-
tween the House and the Senate. His
amendment, would bring this bill
down. All of us would like to make
changes. This is a complex bill. I think
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all of us, if we could be dictator for a
day, would put our own imprint on this
bill. But this is 8 years of work, and I
don’t want to see this bill brought
down because one person doesn’t agree
with one provision. In the viewpoint of
the distinguished Senator from Wis-
consin, most of the protections he
doesn’t agree with. He is not going to
vote for this bill, whether his amend-
ment is agreed to. All his amendment
does is create a confusion and a situa-
tion where literally this bill could go
down.

We have to get this bill in a form
which the House will accept, and this is
the form in which the House will ac-
cept it.

I yield the remainder of my time to
the distinguished Senator from Ala-
bama.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

AMENDMENT NO. 15

Mr. SHELBY. Mr. President, I appre-
ciate the time.

I rise in opposition to the upcoming
amendment submitted by Senator
AKAKA. The amendment would amend
the Truth in Lending Act and impose
significant new compliance mandates
and disclosure requirements on lenders.

This amendment makes considerable
changes to an area of law squarely
within the jurisdiction of the Banking
Committee which I chair, and I hope it
will not be included in the bankruptcy
bill. This is simply not a dispute about
asserting the Banking Committee’s ju-
risdiction which we have here. The
Akaka amendment, if it were agreed
to, would be a significant change to the
Truth in Lending Act.

This is a highly complex law, and
amendments to it, must be considered
carefully, and should be considered in
the committee first.

I will be glad and happy to work with
the distinguished Senator from Hawaii
in that regard. But we have not had an
opportunity to look at this, nor to con-
duct an appropriate examination of the
substance involved in the amendment,
and, therefore, there is no record upon
which to base a judgment here with re-
spect to the soundness of the provision.
I don’t believe this is either the time or
the place for this amendment.

I will oppose the amendment.

VOTE ON AMENDMENT NO. 17

Mr. HATCH. Mr. President, I yield
the remainder of my time.

The PRESIDING OFFICER. All time
has expired.

The question is on agreeing to the
amendment.

Mr. FEINGOLD. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The bill clerk proceeded to called the
roll.

Mr. DURBIN. I announce that the
Senator from Hawaii (Mr. INOUYE) is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?
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The result was announced—yeas 40,
nays 59, as follows:
[Rollcall Vote No. 14 Leg.]

YEAS—40
Akaka Feingold Murray
Baucus Feinstein Nelson (FL)
Bayh Harkin Obama
Bingaman Johnson Pryor
Boxer Kennedy Reed
Byrd Kerry Reid
Cantwell Kohl Rockefeller
Clinton Landrieu
Conrad Lautenberg gzﬁiﬁes
Corzine Leahy Schumer
Dayton Levin
Dodd Lieberman Stabenow
Dorgan Lincoln Wyden
Durbin Mikulski
NAYS—59
Alexander DeMint McCain
Allard DeWine McConnell
Allen Dole Murkowski
Bennett Domenici Nelson (NE)
Biden Ensign Roberts
Bond Enzi Santorum
Brownback Frist Sessions
Bunning Graham
Burns Grassley gﬁl&y
Burr Gregg Snowe
Carper Hagel
Chafee Hatch Specter
Chambliss Hutchison Stevens
Coburn Inhofe Sununu
Cochran Isakson Talent
Coleman Jeffords Thomas
Collins Kyl Thune
Cornyn Lott Vitter
Craig Lugar Voinovich
Crapo Martinez Warner
NOT VOTING—1
Inouye

The amendment (No. 17) was rejected.
AMENDMENT NO. 15

The PRESIDING OFFICER. Under
the previous order, there will be 2 min-
utes of debate equally divided prior to
the vote on amendment No. 15.

Who yields time?

The Senator from Hawaii is recog-
nized.

Mr. AKAKA. Mr. President, I ask
unanimous consent that Senator LIN-
COLN be added as a cosponsor of this
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. AKAKA. Mr. President, S. 256 in-
cludes a requirement that credit card
issuers provide additional information
about the consequences of making min-
imum payments. However, this provi-
sion fails to provide the detailed infor-
mation for consumers on their billing
statement that our amendment would
provide. Our amendment will make it
very clear what costs consumers will
incur if they make only minimum pay-
ments on their credit cards. If this
amendment is adopted, the personal-
ized information they will receive for
each of their accounts on their billing
statements will help them make in-
formed choices about payments they
choose to make toward reducing their
outstanding debts.

I urge my colleagues to support this
amendment that will empower con-
sumers by providing them with details
and personalized information to assist
them in making better informed
choices about their credit card use and
repayment. This amendment makes
clear the adverse consequences of unin-
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formed choices, such as making only
minimum payments, and provides op-
portunities to locate assistance to bet-
ter manage their credit card debt. I
thank my cosponsors, Senators DUR-
BIN, LEAHY, SARBANES, and LINCOLN, for
their support.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized for 1
minute.

Mr. SHELBY. Mr. President, this is a
very complicated amendment. This is
in the jurisdiction of the Banking Com-
mittee. It deals with the truth in lend-
ing law. We have not had any hearings
on this issue. I would be glad to work
with the Senator from Hawaii. We can
sit down and see if we can do some-
thing on this issue. To bring it up on
the Senate floor and try to make it
part of the bankruptcy bill and bypass
the Banking Committee is something
we should not do. I hope we will not. I
oppose the amendment.

Mr. HATCH. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second. The yeas
and nays are ordered.

The question is on agreeing to the
amendment of the Senator from Ha-
waii.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from Hawaii (Mr. INOUYE) is
necessarily absent.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 40,
nays 59, as follows:

[Rollcall Vote No. 15 Leg.]

YEAS—40
Akaka Feingold Murray
Bayh Feinstein Nelson (FL)
Bingaman Harkin Obama
Boxer Jeffords Pryor
Byrd Kennedy Reed
Cantwell Kerry Reid
Clinton Konl Rockefeller
Conrad Landrieu Salazar
Corzine Lautenberg Sarbanes
Dayton Leahy Schumer
DeWine Levin
Dodd Lieberman Stabenow
Dorgan Lincoln Wyden
Durbin Mikulski
NAYS—59
Alexander Crapo McCain
Allard DeMint McConnell
Allen Dole Murkowski
Baucus Domenici Nelson (NE)
Bennett Ensign Roberts
Biden Enzi Santorum
Bond Frist Sessions
Brownback Graham
Bunning Grassley Sﬁiltbhy
Burns Gregg Snowe
Burr Hagel
Carper Hatch Specter
Chafee Hutchison Stevens
Chambliss Inhofe Sununu
Coburn Isakson Talent
Cochran Johnson Thomas
Coleman Kyl Thune
Collins Lott Vitter
Cornyn Lugar Voinovich
Craig Martinez Warner
NOT VOTING—1
Inouye

The amendment (No. 15) was rejected.
The PRESIDING OFFICER. The Sen-
ator from Massachusetts.
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AMENDMENT NO. 28

Mr. KENNEDY. Madam President, I
ask unanimous consent that we set
aside any pending amendments. I send
to the desk two amendments and ask
they be immediately considered.

The PRESIDING OFFICER. Without
objection, the pending amendment is
set aside. The clerk will report the
amendment.

The legislative clerk read as follows:

The Senator from Massachusetts [Mr. KEN-
NEDY] proposes an amendment numbered 28.
(Purpose: To exempt debtors whose financial

problems were caused by serious medical

problems from means testing)

On page 19, between lines 13 and 14, insert
the following:

‘“(8)(A) No judge, United States trustee (or
bankruptcy administrator, if any), trustee,
or other party in interest may file a motion
under paragraph (2) if the debtor is a medi-
cally distressed debtor.

‘(B) In this paragraph, the term ‘medically
distressed debtor’ means a debtor who, in
any consecutive 12-month period during the 3
years before the date of the filing of the peti-
tion—

‘(i) had medical expenses for the debtor, a
dependent of the debtor, or a member of the
debtor’s household that were not paid by any
third party payor and were in excess of 25
percent of the debtor’s household income for
such 12-month period;

‘‘(ii) was a member of a household in which
1 or more members (including the debtor)
lost all or substantially all of the member’s
employment or business income for 4 or
more weeks during such 12-month period due
to a medical problem of a member of the
household or a dependent of the debtor; or

‘(iii) was a member of a household in
which 1 or more members (including the
debtor) lost all or substantially all of the
member’s alimony or support income for 4 or
more weeks during such 12-month period due
to a medical problem of a person obligated to
pay alimony or support.”.

AMENDMENT NO. 29

The PRESIDING OFFICER. The
clerk will report the second amend-
ment.

The assistant legislative clerk read
as follows:

The Senator from Massachusetts [Mr. KEN-
NEDY] proposes an amendment numbered 29.

(Purpose: To provide protection for medical
debt homeowners)

On page 191, between lines 11 and 12, insert
the following:

SEC. 322A. EXEMPTION FOR MEDICALLY DIS-
TRESSED DEBTORS.

Section 522 of title 11, United States Code,
as amended by sections 224, 308, and 322, is
amended by adding at the end the following:

“(r)(1) For a debtor who is a medically dis-
tressed debtor, if the debtor elects to exempt
property—

“‘(A) under subsection (b)(2), then in lieu of
the exemption provided under subsection
(d)(1), the debtor may elect to exempt the
debtor’s aggregate interest, not to exceed
$150,000 in value, in real property or personal
property that the debtor or a dependent of
the debtor uses as a residence, in a coopera-
tive that owns property that the debtor or a
dependent of the debtor uses as a residence,
or in a burial plot for the debtor or a depend-
ent of the debtor; or

‘(B) under subsection (b)(3), then if the ex-
emption provided under applicable law spe-
cifically for such property is for less than
$150,000 in value, the debtor may elect in lieu
of such exemption to exempt the debtor’s ag-
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gregate interest, not to exceed $150,000 in
value, in any such real or personal property,
cooperative, or burial plot.

‘“(2) In this subsection, the term ‘medically
distressed debtor’ means a debtor who, in
any consecutive 12-month period during the 3
years before the date of the filing of the peti-
tion—

““(A) had medical expenses for the debtor, a
dependent of the debtor, or a member of the
debtor’s household that were not paid by any
third party payor and were in excess of 25
percent of the debtor’s household income for
such 12-month period;

‘“(B) was a member of a household in which
1 or more members (including the debtor)
lost all or substantially all of the member’s
employment or business income for 4 or
more weeks during such 12-month period due
to a medical problem of a member of the
household or a dependent of the debtor; or

“(C) was a member of a household in which
1 or more members (including the debtor)
lost all or substantially all of the member’s
alimony or support income for 4 or more
weeks during such 12-month period due to a
medical problem of a person obligated to pay
alimony or support.”.

Mr. KENNEDY. Madam President, I
had the opportunity to talk with our
floor leaders. Because my amendments
are related, I am prepared to discuss or
debate these issues and to consider
them together, if it is agreeable with
the other side. Then we could enter
into a time agreement and leave that
up to the leadership as to when we
might move ahead and vote on them,
hopefully back to back, with a brief
interlude of, I think, probably 4 min-
utes evenly divided, so we would have a
chance later in the day to describe
them.

I do not offer that as a unanimous
consent request at this time. I just
mention on the floor now that it is my
understanding that it will be worked
out by the leadership, so Members have
some idea as to how we are going to
proceed.

These two amendments relate to the
health care challenges so many of our
fellow citizens are facing in with re-
gard to going into bankruptcy. We
know at the present time there are 1.5
million people who go into bankruptcy
every year. Half of those people go into
bankruptcy because of medical bills.
About three-quarters of those individ-
uals who go into bankruptcy because of
the medical bills have health insur-
ance, but nonetheless the explosion of
costs in health care have added such a
burden to these families that they have
had to go into bankruptcy. It does
seem to me if the purpose of this legis-
lation is to try to deal with spend-
thrifts and those who are abusers of
credit, we ought to be able to distin-
guish between hard-working Ameri-
cans, basically middle-class working
families who have health insurance or
those right on the margin who wish
they had health insurance, who per-
haps lost their health insurance be-
cause of a change in their employment,
and then suddenly are facing cata-
strophic health needs, and those who
irresponsibly acquire debt.

What are those types of health needs?
We start off with cancer. The average
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out-of-pocket expenditure, even for
families who have insurance, is ap-
proximately $35,000. That often is
enough to trigger a family to go into
bankruptcy because of the limitations
it puts on the income of the families.
Often it is one of the breadwinners of
the family who becomes ill, and it is
the loss of that breadwinner’s income,
not only the medical bills, that in fre-
quent instances drives that family into
bankruptcy. I will give some examples
of why that happens.

It does seem to me we should not
apply the harsher provisions—and they
are harsher provisions, what is called
the means test—the harsher provisions
that put an additional penalty on those
families than already exists in the cur-
rent bankruptcy law. That effectively
is what one of the amendments ad-
dresses.

The second amendment says if those
families are going to go into bank-
ruptcy, then we are going to let them
preserve their homestead to the extent
of $150,000 of equity in their primary
residence through a homestead exemp-
tion.

The average cost of a house in this
country is $240,000. It is vastly more ex-
pensive in my part of the country. In
Massachusetts the cost of housing is
the second highest in the country. In
many of the areas in the Northeast, in
the coastal areas, and even in the
heartland of this Nation, housing is
much more than $150,000.

What we are trying to say is that it
is hard enough, meeting the personal
burdens of illness and sickness and dis-
ease—in the case I just mentioned in
terms of cancer, but those conditions
apply as well if you have heart disease,
stroke, other kinds of serious illness,
or if you have a child who has serious
illness: autism, spina bifida, the whole
range of challenges which infants have.
More often than not, the health insur-
ance proposals, most that I have seen,
exclude any complications in the first
10 days of life. That is the time the ill-
ness or sickness is detected in many of
these children, and that is when the
economic spiral down starts.

What we are saying in these two
amendments is, No. 1, it is difficult
enough to face the pain and anxiety of
a serious medical condition. You
should not have the more punitive pro-
visions under the means test. We can
go into details about how they would
be expected to pay a good deal more
from the means test even though under
the current law they would not have
to. They would have their assets and
their liabilities and there would have
to be a determination for the payment,
what assets they have, and then they
could start fresh. Under the means test
it would mean further obligations for
the next 5 years, and the real question
is how some of these individuals would
be able to survive and, secondly, to say
these families face a serious enough
problem and they should not lose a
home where they have equity of
$150,000 or less.
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There will be those who say this bill
is not about our health care system,
which has its good points and has its
bad points. We are not debating that
today. We ought to debate comprehen-
sive health care for this country, and
ways we try to get a handle on health
care costs—that is all well and good.
But what we have to do if we are going
to try to be honest to the consumers
and families of this country is talk
about what the implications of this
legislation are going to be.

One of the serious facts that remains
is for those people who have serious in-
debtedness through no fault of their
own, who have worked hard, played by
the rules, have gotten health insurance
or in other instances lost their jobs,
they are not going to be penalized and
forced into indentured servitude, basi-
cally, for the credit card companies—
because they are the principal bene-
ficiaries of these provisions. So it is
only fair we say that.

People will say we have homestead
laws in this country. They apply across
the Nation. The fact is, in most of the
parts of the country, the homestead
provisions are less than $25,000—$25,000
or less. The fact is, this legislation ap-
plies to 50 States, not to one State or
two States. It applies to 50 States. It
has application to all the people in all
50 States. So if we are going to apply
something to all 50 States, why not at
least have some uniformity? We think
it is difficult enough and tragic enough
that you are going to have a health
challenge that is going to wipe out
your family and perhaps even cause
death; we are not going to take a home
away that is worth $150,000.

Those are the facts. Those are essen-
tially the provisions. I will mention
them in greater detail.

The first amendment exempts from
the means test any debtor whose severe
medical expenses have caused financial
hardship and forced them to file bank-
ruptcy. Financial hardship is defined in
the amendment as one of the following:
Being out of work for a month or more
or unreimbursed medical expenses to-
taling 25 percent of your income. This
is your out-of-pocket, after all the
other expenses—25 percent of your in-
come. We estimate that about 20 per-
cent of all bankruptcy filers—this
doesn’t even reach all of those who are
going to be medically bankrupt, but it
would reach about 20 percent of all
bankruptcy filers in this category.
They would be exempted from the
means test through these provisions.

The proponents of the bankruptcy
bill have said the goal of the bill is to
force those individuals who run up bills
irresponsibly to take greater personal
responsibility.

They claim that people are going to
the mall making frivolous purchases
such as plasma televisions and designer
clothes and then going to bankruptcy
court to discharge their debts. Nothing
could be further from the truth for the
thousands of individuals who are forced
into bankruptcy to deal with the debt
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they were forced to take on to cope
with serious medical expenses and the
loss of income when they are unable to
work due to serious illness or injury.

We had testimony from Professor
Elizabeth Warren of the Harvard Law
School last week making clear that
more than half of those filings for
bankruptcy have been forced to do so
at least in part due to medical prob-
lems and their aftermath. If the goal of
the bill is to deal with those individ-
uals who some feel are abusing the
bankruptcy process, we ought to pro-
tect those individuals who are forced
into bankruptcy through no fault of
their own.

We will listen to the proponents of
the bill say: Look, we want to have
people responsible here in the United
States of America. Those people who
go out and buy the fancy yachts, go to
the mall, run up bills, ought to be held
accountable. Absolutely, I say. Put me
on as a cosponsor. But that ain’t what
this bill does. As a matter of fact, there
is an enormous loophole in this bill
that ought to shame its proponents
who have left it in there with regard to
spendthrifts. We will come to that
later.

Let me finish a brief description of
these two amendments.

Those who go to bankruptcy court
because of cancer or diabetes and heart
attacks have not been irresponsible.
Those who file for bankruptcy to deal
with medical debts incurred when a
child was born early with severe com-
plications or an elderly parent needing
costly prescription drugs or placement
in a nursing home are not irrespon-
sible. These clearly are not the type of
debtor the proponents of this bill say
they are; the kinds of debts that the
proponents of the bill are trying to ad-
dress. They deserve a chance to make a
fresh start, and a specific exemption
from the applications of the means test
gives them that chance. They will still
be subject to the bankruptcy law as it
is today but not the additional kinds of
punitive aspects that exist in this pro-
posed bill under the means test.

The second amendment provides that
medically distressed debtors be allowed
to protect, at a minimum, $150,000 of
the equity in their primary residence
through a homestead exemption.

The enormous increase in medical
debt and the bankruptcy cases caused
by medical debts, along with the sig-
nificant increase in real estate prices
over the recent years, have led to a
new and rapidly growing problem.
Families who face insurmountable debt
problems following serious medical
problems are faced with obtaining re-
lief from their debts in bankruptcy
only if they give up their homes. A
family should not have to lose their
home to obtain relief from debts
caused by serious medical problems.
These families should not be forced to
choose between debt relief and losing
their modest homes.

In nearly half of all States, home-
stead exemptions are less than $25,000.
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Several States have no homestead ex-
emption. People facing bankruptcy in
these States are often forced to give up
their home to obtain debt relief.

In a chapter 7 bankruptcy case, the
family with equity greater than the
State exemption limits can be forced
to give up their home. In chapter 13,
the family must pay the creditors an
amount equal to the equity above the
homestead exemption, which they can-
not afford. The amount of equity a
homeowner can protect in bankruptcy
has not kept up with the rise in home
prices. This change of $25,000 has been
there for years and years. I don’t know
where you can find a home in this
country for $25,000. With incomes of
$800 or $1,000 per month, they could live
in their current homes, which may be
paid off, and have low monthly costs. If
they are forced out of their homes,
they can’t afford to rent a decent place
to live. Effectively, these homeowners
have no bankruptcy relief available to
them. They sell the home, and they are
told, OK. They are on a fixed income of
Social Security, getting $1,000, perhaps,
a month. How are they going to be able
to afford to rent the places available to
them at $800 to $1,000 and have enough
to live on?

The notion of forcing people out of
their homes after an illness or an acci-
dent is made more outrageous by the
fact that in a handful of States, debt-
ors of all kinds—famous sports figures,
doctors who drop their malpractice in-
surance, real estate tycoons—can shel-
ter millions of dollars in homestead.

Do we understand that?

In this legislation, there is a handful
of States where individuals can shelter
their homes from creditors who won’t
be able to get access to it. Yet when we
say, OK, let us just protect others in
other States up to $150,000, they say,
No, we are not going to do that, no, be-
cause you know the States ought to
make the decision. This bill applies to
50 States. If you are going to take that
position, why not wipe out the exemp-
tion that exists for these handful of
other States? Where is the fairness in
this bill? Where is the fairness? Why
should wealthy individuals be able to
shelter their income in half a dozen
States and escape all of the harshness
of this bill and other hard-working, de-
cent people who have lived in their
homes over a lifetime find out their
housing disappears as it goes into
bankruptcy? Please. Where is the fair-
ness? Where in the world is the fair-
ness?

Mr. DURBIN. Mr. President, will the
Senator yield for a question?

Mr. KENNEDY. Yes.

Mr. DURBIN. I want to make sure
that people following this debate un-
derstand what is at issue.

The Senator is talking about some-
one who, because of the diagnosis of
medical illness or treatment of a med-
ical illness, ends up incurring a crush-
ing debt they can’t pay back, and their
health insurance doesn’t cover it. The
Senator from Massachusetts is sug-
gesting that those individuals who are
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facing bankruptcy, at least when it is
all said and done, have their homes to
return to, to the tune of $150,000, which
is a modest home in most places in
America. Is that what the Senator
from Massachusetts is talking about?

Mr. KENNEDY. The Senator is abso-
lutely correct. The average cost of a
home in America is $240,000. We are
only talking at $150,000. I am sure the
Senator can relate to us the kinds of
situations that I see of these three-
decker houses, not only in Boston but
in many of the older cities and in my
State where families have lived there
for years and years. They see the in-
crease in the water rate of $50 to $75,
and they wonder how they are going to
be able to afford it.

What we want to say is to those indi-
viduals who are faced with hardship,
worked hard all of their lives, more
often than not have been able to get
health insurance but find out that
health insurance is not enough. As a
result of cancer, serious heart failure,
serious illnesses, diabetes, or a child
that needs special kinds of attention,
they go in to debt—after it is all said
and done, let them list their assets and
their liabilities and pay what they
need, but don’t take their home away
from them.

Mr. DURBIN. If the Senator will
yield further for a question, as I under-
stand, what the Senator is saying is
that in some States you could have a
person who was a compulsive gambler
who went deeply into debt to the point
that they faced bankruptcy, but if they
are smart enough to take the remain-
ing assets they owned and put them
into a home to the tune of $1 million—
if they pick the right State, such as
Florida—that compulsive gambler, ir-
responsible person who goes to bank-
ruptcy court will be protected by the
law of Florida, be able to keep their
multimillion dollar home. Yet in a
State such as Massachusetts or Illi-
nois, if someone faces devastating can-
cer diagnoses, treatments that costs
more than they can ever pay back,
they could go to bankruptcy court and
loose their homes, but the gambler
keeps his multimillion dollar home. In
other States, the person who has a
medical diagnosis they never expected
ends up losing their home under the
current law we are considering.

Mr. KENNEDY. Perhaps the Senator
can explain how that meets any defini-
tion of fairness, how that meets any re-
quirement of treating people equitably.

We have the proponents in the Sen-
ate Chamber; they ought to be able to
explain that. They have resisted treat-
ing the families the same in all parts of
the country. This is one of the fatal
failures in this one area, the homestead
area.

The Senator is absolutely correct. As
the Senator knows, we are talking
about individuals who have worked
hard more often than not, have gotten
health insurance and tried to provide
for their families, but then that inci-
dent occurs, the cancer occurs, the
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heart failure occurs, the diabetes oc-
curs.

We have a growing aging population.
Increases in bankruptcy among the el-
derly have risen by two or three times
in the last 5 years. The basic projec-
tions are increasing because they will
have increasing health care needs.

We are saying to these individuals
who have been part of this American
fabric and have helped more often than
not in fighting our wars, they have
built this country, saved for their chil-
dren, now they will end up getting
thrown out of their home through no
fault of their own because they are
blighted with some form of cancer.

Mr. DURBIN. If the Senator will
yield for a question, I will give an ex-
ample of a family in my home State of
Illinois and what happened to them.
Ten years ago, Randall Lemmon and
his wife Mary were living in Cham-
paign, IL, downstate Illinois. His wife
was diagnosed with an autoimmune
disease, sceradoma, a connective tissue
disease which can debilitate very
quickly. Within months of her diag-
nosis, Mary experienced the loss of
independent functioning and found her-
self needing assistance with even the
most basic tasks in life. She eventually
collapsed and went to a nursing home,
which was not covered by the family’s
insurance. Eventually she died, leaving
behind her husband, five children, and
a $150,000 nursing home bill. As a re-
sult, they were forced into bankruptcy.

Currently, in Illinois you can only
protect $7,500, up to $15,000 in the value
of your home. What could anyone live
in for $15,000? Here is Randall Lemmon
with five children, and because he was
forced into bankruptcy court he would
lose his home.

Senator, you are saying, at the min-
imum, let him at least protect $150,000
in his home to raise the five children
after his wife has died in a nursing
home; is that what your amendment
says?

Mr. KENNEDY. The Senator is abso-
lutely correct. He gives an enormously
persuasive argument.

These are hard-working people, as
the Senator has pointed out, affected
by an illness. They are getting caught
up in the system.

This bill was supposed to be about
spendthrifts. This bill does not take
care of the sheltered income, as the
Senator from Illinois points out. It
does nothing about the corporate irre-
sponsibility where the corporations go
into bankruptcy and leave their work-
ers high and dry and they walk off with
the golden parachutes.

We see health care coverage lost for
these families who have paid in for 20
or 30 years. WorldCom closed down, Po-
laroid closed down, Enron closed down,
their health benefits are cut off, they
get cancer, the bills run up, and what
does this bill do? It puts them into in-
dentured servitude to the credit card
companies.

We call that fairness? That may be
the priority of some in this body, but it
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is not mine. Who do we in this body
represent? The credit card companies
who make record profits? They are the
principal beneficiary of this legisla-
tion: $30 billion in profits last year, and
they want $35 billion. The best esti-
mate is the credit card companies are
going to get $5 billion more out of this
bill.

Who are they going to get it out of?
They are going to get it out of that
family the Senator from Illinois just
discussed.

That is what we are about in the Sen-
ate? We have the problems of unem-
ployment, the escalating costs of pre-
scription drugs, 8 million of our fellow
citizens unemployed, school tuition
going through the roof, and we are
talking about an additional $5 billion
for the most profitable industry in
America. Hello. Hello. That is what we
are debating here. It is extraordinary.

I heard this morning that some of
our friends on the other side went up to
the press to announce their poverty
program. Imagine that. This will drive
more and more people into poverty,
and our friends on the other side an-
nounce how they will address poverty
in this Nation. And what are we seeing
happening with the increase of poverty
for children? For the first time, again,
infant mortality is going up for minori-
ties in the inner cities.

We have an explosion of asthma in
the inner cities of this country, twice
the deaths we had 5 years ago as a re-
sult of deterioration of conditions. My
gosh, and we are debating the credit
card company profits. This is what we
will do to our fellow citizens?

Let me mention who else is affected.
Christopher Heinrichs was diagnosed
with melanoma in 2002 after visiting a
dermatologist for a routine consulta-
tion after discovering a small discol-
oration. He was given a prognosis of 5
years to live. He was director of oper-
ations for a truck parts company. His
wife Deborah was a $14-an-hour office
worker. They had a joint income of
$140,000.

Listen, middle America, listen to
what happened to this family. Chris-
topher had good health insurance that
covered 90 percent of his hospital costs.
He also had disability benefits and life
insurance through his employer. The 10
percent cost sharing on Christopher’s
prescription drugs cost $100 a week. Co-
payments for three surgeries, seven
rounds of chemotherapy added up.
Christopher continued to work but was
laid off from his job a year after his di-
agnosis. He had to pay $969 per month
to keep his health coverage after he
lost his job. Christopher’s health insur-
ance had a $100,000 maximum benefits
cap which they reached at the same
time they learned the cancer had
spread to his colon. They had to give
up the family car and were ultimately
forced to file for bankruptcy in the
summer of 2003 and discharge their
debt. Christopher died in April 2004 at
the age of 47, leaving his widow and
two sons, Joshua, 17, and Travis, 14,
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and left an additional $90,000 in hos-
pital bills for costs after bankruptcy.
They also have had a bill for $3,100 for
Christopher’s cremation.

And we are going after this family
with a means test, an additional kind
of burden to squeeze out whatever this
family is going to be able to try and
put together for the next 5 years? That
is what the means test does.

Where do you think you get the next
$5 billion for the credit card compa-
nies? They get it by squeezing these
families for $35, $50 a month, $75 a
month for the next 5 years.

Kelly Donnelly was diagnosed with
skin cancer, September 2003. Her fam-
ily lived in Oswego, NY, with a joint
income of $32,000. They owned a three-
bedroom house with a daughter and a
second on the way. When Kelly, 26, be-
came too weak to work, she had to quit
her drugstore job, leaving the family
with only $20,000 in income. Even
though Andrew received health insur-
ance from his job, copayments from
Kelly’s treatment and medication for
the new baby who was delivered pre-
maturely so Kelly could undergo can-
cer surgery, totaled $330 a month. The
couple lost their house, filed for bank-
ruptcy in August 2004, were forced to
move to an apartment, had to give up
the family dog because pets were not
allowed there. Because they had de-
faulted on electric bills they had to put
down a $500 deposit to turn on the
power in their new apartment. Their
medical bills totaled $20,000.

This is what is happening. We are
going to put additional burdens, be-
sides the existing bankruptcy law, on
those people? This bill does.

I am going to speak about two indi-
viduals whom I will call “TT” and
“ST” from Minneapolis, MN. They do
not want their names mentioned. They
had good medical insurance from ‘T’ ’s
job with the State of Minnesota, but
when “T” retired, he could not afford
the $941 per month for his health insur-
ance. He paid for a few months, and
then he couldn’t anymore. S’ was di-
agnosed with breast cancer in February
2004, after being misdiagnosed in Sep-
tember 2003. ‘S’ was misdiagnosed, as
I mentioned, in September 2003, when
she had health coverage. The first 3
months of her cancer treatment cost
$26,000, and they have no health insur-
ance. They were forced into chapter 13
bankruptcy to try to save their home.
Unfortunately, they were unable to
make enough to pay the chapter 13
payments to save their home, and they
ultimately had to sell it for less than it
was worth before it was foreclosed and
convert their chapter 13 filing to a
chapter 7 case.

We have constant examples. We know
one out of four people die from cancer,
and we know about one out of four die
from heart disease. We know that
today. We can look around at any kind
of group. These are the statistics. If
you have good health insurance, with
the exception, perhaps, of the health
insurance we have in the Congress of
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the United States, which we do not ex-
tend to the American people—we are
pretty well protected, but not those
people out there. I am tired, when one
person tries to extend the same kind of
health care we have to people out
there, of people on the other side who
say: Well, we are not going to support
you. The problem is the health care
problem, and we ought to deal with
that. This is a bankruptcy issue.

Come on. Come on. They oppose us
when we try to pass health care legisla-
tion, and then they oppose us when we
try to deal with the health care prob-
lems that are going to be impacted by
the bankruptcy bill. It does not work
that way. At the same time, we have
all the circumstances that take place
in the corporations.

I want to mention the various
groups, once again, that are supporting
us. We have the American Bar Associa-
tion. We have about 80 percent of the
representatives of the trade union
movement, the Alliance for Retired
Americans. We have the Consumer Fed-
eration of America. We have the Lead-
ership Conference on Civil Rights,
which understands that this, as well,
affects many minorities in this coun-
try. We have the National Women’s
Law Center because of the impact of
this legislation on women. We have
Physicians For A National Health Pro-
gram, some 2,000 doctors—2,000 doctors
from across this country—who under-
stand and say: Do not pass this bill be-
cause of the health implications. Don’t
do it, Senate, if you care about what is
happening to your fellow citizens out
there across this country. They are fac-
ing enough challenges with the explo-
sion of health care costs, the explosion
of prescription drug costs, and the dra-
matic decline in health care coverage.
Don’t do this to them. It is too unfair.
It is unwise. But no, no, we are going
ahead.

We have support from group after
group after group. I think it is time we
give consideration and priority to the
workers in this country.

I will mention, quickly, a final cou-
ple of points to give a bit of an over-
view about where we are in these med-
ical bankruptcies. Annually, half result
from illness; nonmedical causes, 54 per-
cent; medical causes, 46 percent.

This is from the Health Affairs study
that was done this year.

We know there is a dramatic increase
in the number of uninsured. So it
makes a good deal of sense we are
going to have an increased number of
medical bankruptcies because we are
seeing the total number of individuals
who are not being covered dramatically
increase. Now it is up to 45 million.
With all respect, the reason it did not
go up higher, is because we had the
CHIP program that enrolled several
million children. If we had not done
that, these figures would be right up
through the roof.

Here is the cost. We have not only
the coverage issue, but you see the cost
of single coverage in 2000 at $2,400; in
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2004, $3,600. For families, it has gone
from $6,300 to $9,950. There has been an
explosion in the costs, an explosion in
the number of companies that do not
provide coverage, and an explosion in
the number of companies switching to
part-time employees who do not get
benefits like insurance.

We see the difference in the cost for
Medicare premiums and Social Secu-
rity. You wonder why this is a par-
ticular burden on seniors? Listen to
this. Basically, seniors paid for their
Part B premiums with their COLA in-
creases in Social Security. But what
we are finding out now is they are fall-
ing farther and farther behind in that
ability to pay. What you are finding
out now is the increase in premiums is
72 percent over the period of the last 4
to 5 years. For Social Security, it is 12
percent. So increasing numbers of sen-
iors on Social Security are unable to
keep up with part B premiums. And
this does not even include the new pre-
scription drug bill, where you are going
to find out it is even more costly.

There are 3.9 million Americans who
are affected by bankruptcy. You have
700,000 dependents, 1.3 million children,
and the bankruptcy filers, 1.9 million—
effectively 4 million of our fellow citi-
zens who are affected by this provision.

As my friend from Illinois pointed
out, when you take a look at the fail-
ure to deal with, on the homestead
issue, the high rollers in States that
have high homestead protections
versus working families in 90 percent of
the other States, that is unfairness.

In my State of Massachusetts, if you
talk about the problems of bankruptcy,
on the lips of most of the workers
would be Polaroid, that great company
that started with Ed Land, who was an
absolute genius, who developed instant
film. And finally, after he left, the
company ran into difficult times, and
they went bankrupt. I will mention
what happened to those individuals.

Polaroid filed for bankruptcy in 2001.
In the months leading up to the com-
pany’s filing, the corporation made $1.7
million in incentive payments to a
chief executive, Gary DiCamillo, on top
of his $840,000 base salary. The com-
pany also received bankruptcy court
approval to make $1.5 million in pay-
ments to senior managers to keep them
on board. These managers, collectively,
received an additional $3 million when
the company assets were sold off.

By contrast, just before Polaroid
filed for bankruptcy, it canceled the
health and life insurance for 6,000 retir-
ees, coverage for workers on long-term
disability.

Do you understand what we are say-
ing here? Here you have these individ-
uals who lost their coverage. Can you
imagine the number of those individ-
uals who do not have health insurance
and then run into serious health prob-
lems, cancer or heart disease? What
happens to them?

This is a typical example. We have
other examples of corporate abuse
which I will come back to. I hope the
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Senate—we might not be accepting a
lot of amendments—but I would hope
the managers could find a way to ac-
cept these two amendments. It would
make an enormous difference in terms
of the legislation and the fairness and
its implications for middle America.

Madam President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Madam President, I sat
here and listened to my dear colleague
from Massachusetts, and almost every-
thing he has spoken about is a flaw in
the current bankruptcy system we are
trying to change. It is the current
bankruptcy system that we have been
trying to change for 8 solid years. And
guess who one of the principal voices
against changing it is? Why, none
other than my distinguished friend
from Massachusetts, and my distin-
guished friend from Illinois, who make
these great populous arguments on the
floor that sound so good. I do not want
to characterize them in my Utah ter-
minology, but they are not accurate.

How is that for being a person who
uses discretion?

If you listened to the distinguished
Senator from Massachusetts, you
would think this country can spend
trillions of dollars solving every per-
son’s problem. I have been here 29
years. I have never heard the distin-
guished Senator from Massachusetts
once ask: Where are we going to get
the money to pay for this? How do we
pay for this? How do we justify it?

It is easy to talk about taking care of
everybody in every way, universal
health care, and to decry a Medicare
reform bill that adds no less than $400
billion, but maybe as much as $750 bil-
lion now—according to CBO, OMB, and
other analysts—and say it does nothing
for the poor when that is exactly what
it does do, a lot for the poor.

In the 8 years we have tried to cor-
rect these infirmities in the bank-
ruptcy bill, we have not had any help
from many who are speaking on this
floor criticizing this bill today. They
have never been for any change unless
it is their change in bankruptcy,
changes they could not get through the
Senate floor. And we have come up
with a bill that has been basically
passed by huge majorities every time it
comes up on the floor because we are
trying to correct some of the things
the distinguished Senator from Massa-
chusetts is complaining about.

Yet I do not believe—and I can’t
speak for him—that we have a chance
of having him vote for final passage of
this bill. It may be because he differs
with part of it, as I do. But I am trying
to do the best we can in two legislative
bodies that have great difficulty pass-
ing legislation as complicated as this
with as many nuances and changes as
this will make in the current laws that
will be for the betterment of people in
our society and in our country today.

I rise today in total opposition to
these two Kennedy amendments. I
commend Senator KENNEDY for his
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longstanding commitment to health
issues. Most of the health care bills
that work in this country are Hatch-
Kennedy or Kennedy-Hatch bills over
the last 28 years. He knows he can’t ac-
cuse me of not having compassion for
the poor and for those who have dif-
ficulty. We wouldn’t have passed them
had it not been for bipartisan efforts of
Republicans and Democrats. So don’t
let anybody get on this floor and act as
though only one side cares about the
poor. That is not only a joke, it is a sad
joke at that.

I know how devoted the Senator from
Massachusetts is, and I share his gen-
eral concerns about people in our soci-
ety today who are hard-working peo-
ple. However, I do not believe these two
amendments are the answer to their
problems. We accepted the Sessions
amendment yesterday. It speaks di-
rectly to the circumstances sur-
rounding serious medical conditions,
which would be a major change over
current law that I believe the distin-
guished Senator from Massachusetts
and others, including the distinguished
Senator from Illinois, will vote against
in the end because they don’t agree
with some aspects of this bill. I don’t
agree with some aspects of this legisla-
tion, but I have worked my guts out to
try and get a compromise here that
will help the poor, that will help our
society and will make people more
honest, that will stop some of the fraud
and abuse.

To continually make this sound as
though it is a credit card company
bill—give me a break.

I note the distinguished Senator from
Massachusetts mentioned the Warren
study when he says that half or there-
abouts of the people go into bank-
ruptcy because of medical conditions.
That study is so flawed, nobody who is
in their right mind is going to accept
everything in it. First of all, it in-
cludes all gambling; that is a medical
condition. Drug abuse and alcohol
abuse, they are medical conditions. I
agree maybe that may be. But those
are voluntary medical conditions. It
may be somebody is crazy because they
gamble all the time. I have known
compulsive gamblers. But is it a med-
ical condition that justifies allowing
people to cheat their creditors, as is
going on in this country today? I don’t
think most people would agree with
that. If you look at the statistics in
the Warren report, you have to say: My
gosh, why would anybody rely on that?

I believe it is worth pointing out that
that report includes gambling debts as
a medical condition under the rubric of
medical expenses. Let’s get real.

This bankruptcy bill is fair. It is
needed. I pointed out several abuses
yesterday, and I am sure will point out
more before this debate is over.

The issues the distinguished Senator
from Massachusetts has raised are im-
portant ones, as far as I am concerned.
Make no mistake about it. But I think
we ought to change current law to ad-
dress them. This bill does to a large de-
gree.
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All we hear from Democrats over the
years is: We need a means test so the
rich pay more. Why are they suddenly
against a means test to protect the
poor, a means test that requires those
who can pay something against their
debts rather than every 5 years go into
bankruptcy after running up bills ga-
lore? Why shouldn’t they have to pay
or at least try to pay? A means test
protects those who are designated poor.
And frankly, there are other rules in
this new bill that will protect those
who are above the means test better
than current law.

I would suggest to the distinguished
Senator from Massachusetts, if he
wants to correct some of these prob-
lems—all of which he has raised under
current law as though they are going
to be caused by this bill—he ought to
vote for this bill, because it takes dra-
matic steps to change in current law
the things he has been complaining
about and that I happen to be con-
cerned about as much as he is and oth-
ers on this floor as well on both sides.

For 8 years we have fought to bring
both sides of this floor together. For 8
years we have fought to bring both
Houses of Congress together. For 8
years we have tried to correct these de-
ficiencies in the Bankruptcy Code. This
bill doesn’t correct everything, but it
does make strides. It does make real
efforts to try and not only be fair but
to get people to be responsible for their
debts when they have the ability to be
responsible for their debts.

The issues the distinguished Senator
from Massachusetts has raised are im-
portant ones. Make no mistake about
it. But let me shine a little more light
on these issues. The people the distin-
guished Senator from Massachusetts
and the distinguished Senator from Il-
linois have held out as victims of the
means test will be in fact protected by
that test. That is what is amazing to
me, how we can hear these populous ar-
guments on the floor as though that is
reality. We have heard this so many
times. As the decibel level goes up, the
reality of those arguments is less and
less real.

The Sessions amendment yesterday
makes sense, trying to do something
about what the distinguished Senator
from Massachusetts is complaining
about. The things he is complaining
about are in the current law we are
trying to change. The means test pro-
tects the poor.

Now are there going to be problems
with any bill that comes out of the
Congress? Sure. We have to make an ef-
fort to do the best we can to resolve
these problems and this bill does make
the best effort we can between both
Houses of Congress to do so.

I might add that the other amend-
ment of the distinguished Senator from
Massachusetts provides a homestead
exemption for medically distressed
debtors. Well, medically distressed
debtors should be taken care of under
the Sessions amendment because he
specifically provides for that.
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We had a vote this morning on a
homestead amendment. We all know
we cannot accept the amendment. It is
an issue for the States, pure and sim-
ple. The reason we can’t is because
after 8 years of careful, serious nego-
tiations, after 8 years of that, we have
arrived at a compromise that, though
imperfect, is the best we can do. That
is what legislating is all about. I wish
we could make every bill perfect. Un-
fortunately, we have to deal with im-
perfect people. Some of us may think
we are perfect and that everybody
should do exactly what we think they
should do. That isn’t reality around
here.

So we do the best we can. After 8
years, after multiple votes, and after
votes overwhelmingly in favor of this
bill, because it makes tremendous
changes from current law that do pro-
tect the poor, and others as well, and
those who are losing billions of dollars
because of it—at least millions, be-
cause of fraud—we are trying to do
what has to be done.

Let me make a few remarks about
the Kennedy amendment and why it
should be rejected. Yesterday, we acted
to adopt the Sessions amendment by a
broad 63-t0-32 bipartisan vote. The Ses-
sions amendment included medical
costs as a factor to be considered under
the special circumstances provisions
under chapter 13. That amendment will
allow those who make those decisions
to determine whether people are going
to be inordinately hurt by being pushed
into chapter 13. You have to believe
there are idiots in the system who will
not resolve these types of major prob-
lems, especially the ones the distin-
guished Senator from Massachusetts
has been talking about.

Please recall that under the so-called
means test Senators DURBIN and KEN-
NEDY are trying to vilify today—when
they are always arguing for means
tests for the rich—will only result in
about 10 percent of those who file for
bankruptcy will be required to repay
any of their debts out of future earn-
ings. That is right, only 10 percent
right off the bat. Eighty percent of
those individuals who make under the
median income will ever face the pros-
pect of paying past debts out of future
earnings. Of the remaining 20 percent,
only about one-half will ever be re-
quired to pay. When all is said and
done, only about 1 in 10 of those who
filed for bankruptcy will ever be re-
quired to pay past debt from future
earnings under the means test.

Medical expenses will be eligible as a
factor in determining if and how much
money will be repaid by those rel-
atively few—1 in 10—who qualify under
the mischaracterized means test. That
is not an onerous test; it is fair. It
treats medical expenses fairly. That is
what we accomplish with the bipar-
tisan 63-t0-32 basically overwhelming
vote on the Sessions amendment yes-
terday.

Now, the Senator from Massachu-
setts opposes this bill. That is no se-
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cret. He has opposed every bill we have
brought up here in the last 8 years. We
should oppose his amendment because
the bill already adequately responds to
the subject matter of his amendment.
By the way, again, all of the litany of
bad things that are happening to peo-
ple, and especially the hard-working
poor, are occurring under the current
bankruptcy system we are trying to
change and make better.

I will also acknowledge that I wish I
could make this bill even better. But in
all honesty, we are to a point where if
we want to correct the wrongs in soci-
ety that are occurring in bankruptcy,
this is the chance to do it, and then let
us work in the future to correct what
needs to be corrected in this bill. But
this is the only chance we have to cor-
rect some of the ills the distinguished
Senator from Massachusetts is bring-
ing out here today. I commend him for
being concerned about those ills, but if
he is, he ought to be voting for this bill
because we at least do something about
it. It may not be exactly what he
wants; it is not exactly what I want;
but it is the best we can do when we
consider this bicameral legislative
body called the Congress of the United
States.

Again, I want to speak in favor of S.
266—and I think I have been—the
Bankruptcy Abuse Prevention and Con-
sumer Protection Act of 2005. This
issue has become more important over
the last 8 years, when we started to
work on reforming the system. It is
more important than ever today. Bank-
ruptcies are up markedly.

Over the past decade, look at how
they have gone up on this chart. From
1947, all the way up to 2003, you can see
how, since about the late 1980s, it auto-
matically shoots up like mad. I know
people in Utah who run up all the debts
they can for 5 years, then go into bank-
ruptcy, and then they do it again. This
is happening much more than it
should. As we pointed out yesterday,
we have more bankruptcies in 1 year
now than they had in the whole Depres-
sion of 10 years.

The bankruptcy system can be im-
proved. It seems unlikely that con-
sumer bankruptcy abuses are going to
get better without this legislation. I
will recount some of the glaring facts
about this problem. First, we are see-
ing more bankruptcies filed every year
than in the entire decade of the Great
Depression, as I have mentioned. Our
economy has generally grown over the
last 10 years, and we have enjoyed rel-
atively low unemployment and low in-
terest rates. But despite this, we con-
tinue to see record numbers of bank-
ruptcey filings every year. Why is that?

One factor may be that too many
people view bankruptcy as an easy way
to erase their debts, rather than as a
means of last resort. This affects all
consumers. When creditors are left
without payment, they have to pass
these costs on to all of the rest of us.
It costs us in terms of higher interest
rates, higher downpayment require-
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ments, shorter grace periods, higher
penalty fees, late charges, and retailers
are forced to raise prices, all because of
the abuse of the bankruptcy system,
which this bill would do a great deal to
correct.

If you want to help the poor, vote for
this bill because this bill will save the
poor at least $400 a year, minimally,
for each household. Bankruptcy can
also cost job loss among those who are
victims of wuncollected obligations.
Part of the problem with the current
bankruptcy system is that it allows
certain higher income individuals to
wipe away debts that they can and
should be required to pay. Some have
mischaracterized provisions in the bill
that require some individuals to repay
past debts with future earnings. The
provision in the bill—the so-called
means test—applies only to those per-
sons above the median income. Where a
higher income debtor has the means to
repay, the means test established in
the bill would require such debtor to
shoulder more responsibility in paying
the bills they have incurred. For debt-
ors below the median income—which is
over 80 percent of all filings—there
would be no presumption of abuse. But
even for those above the median with
means to repay a substantial part of
their debts, a judge would still have
the ability to allow a liquidation bank-
ruptcy to proceed in cases of hardship.

This is not the onerous bill that some
of my colleagues would have you be-
lieve. Throughout the course of the de-
bate over the last four Congresses, we
have had different arguments from op-
ponents of this legislation. It is always
the same opponents. Some of those
failing arguments are rearing their
heads again in this debate. And again,
the arguments they are making basi-
cally criticize current law that we are
trying to change with the bankruptcy
bill, we believe for the better. Can you
find some flaws in this? Of course, and
so can I. But it is head and shoulders
over current law and over some of the
illustrations my friends on the other
side have brought up.

Let me take a few minutes to dispel
a few of the more prominent myths
about the bill. First, some suggested
that higher debt burdens have led to
the dramatic spike in bankruptcy fil-
ings over the last 25 years. The basic
measurement for establishing financial
distress shows that this is simply not
the case. The debt service ratio—a
measurement of income to expenses—
has remained relatively constant over
the last 25 years, as this chart behind
me illustrates. The bottom red line
shows the bankruptcy filings per 1,000
families from 1980 up until 2001. The
black line on the top is the debt service
ratio. This shows that bankruptcies
have not increased due to a decreased
ability to make payments on debt obli-
gations. Examining the lowest 20 per-
cent of income earners shows that even
when the debt service ratio in these
categories declined or stayed the same,
bankruptcies overall still climbed dra-
matically, as the next chart reveals.
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The bottom line, as you can see, is con-
sumer liabilities between 1979 and 2001.
The red line represents consumer as-
sets between 1979 and 2001. The green
line happens to be the consumer net
wealth between 1979 and 2001. They
have all gone up—even the bottom line,
the consumer liabilities—but not very
much. The others have gone up much
more. The consumer assets and con-
sumer net wealth have gone up much
more.

Another measurement of financial
distress is net wealth, the amount of
assets against liabilities. But this test,
too, shows that even as net wealth has
soared, as was shown on that prior
chart, bankruptcy filings have soared
as well.

This chart makes the point. The bot-
tom line is revolving disposable per-
sonal income. That has gone up from
1959 to 2003. The red line is the non-
revolving disposable personal income.
As one can see, that has gone down.
The black line on top is the total dis-
posable personal income which has ba-
sically remained the same, except it
has gone up a little bit in these past
years.

Another exaggerated myth is that in-
creased use of credit cards is the cause
for more and more bankruptcies. But,
again, the facts strongly suggest this
simply is not the case. When there has
been an increase in the use of credit
card debt, this was largely due to a
substitution for other high-interest
debt.

The chart behind me shows that
while revolving debts, such as credit
cards, have increased as a percentage
of disposable personal income, there is
a corresponding decrease in non-
revolving debt. The net effect is that
overall consumer indebtedness has re-
mained roughly the same.

Others have tried to argue that in-
creases in housing costs are a major
reason for skyrocketing bankruptcy
filings, but the amount of income going
into mortgage expenses has remained
steady over the years. According to
Professor Warren’s book, ‘“The Two-In-
come Trap,” which was cited favorably
by the distinguished Senator from Illi-
nois, Mr. DURBIN, yesterday, in the
early seventies, mortgage payments
constituted 14 percent of a typical fam-
ily’s income.

Here is a chart showing the alloca-
tion of income. The red part on the
left, the large part, which is 46 percent,
happens to be discretionary income.
The purple small part is health insur-
ance, and that amounts to 3 percent.
Discretionary is 46 percent. The mort-
gage people are paying is now 14 per-
cent, about the same as it has always
been, in that little section of red. The
yellow is automobile, which is 13 per-
cent of income, and taxes are 24 per-
cent.

In all honesty, 30 years later, accord-
ing to Professor Warren, this percent-
age actually fell to 13 percent. As this
chart shows, the mortgage went down
to 13 percent. Obviously, attributing
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the rise in the bankruptcy rate to high-
er mortgage payments does not appear
to be borne out by the facts. Further
debunking this myth is the fact that
default rates on mortgages have also
remained fairly steady over the years.

Another prominent myth about this
issue is that about 50 percent of all
bankruptcy filings is caused by med-
ical debts. We heard the distinguished
Senator from Massachusetts in very
excited terms talk about these type of
debts, medical debts. Undoubtedly,
there are many bankruptcies caused by
medical debts. This is why this bill
makes several exceptions for treat-
ments of health expenses and health in-
surance, something that does not exist
today. These exceptions do not exist
today. This is why we were so pleased
yesterday that the Senate adopted the
Sessions amendment that explicitly
identified medical costs as a factor to
be taken under consideration by a
bankruptcy judge in deciding whether
there are special circumstances that
affect a debtor’s ability to pay.

But the study cited for the propo-
sition that 50 percent of bankruptcies
are medically related is misleading at
best. This claim is based on the study
conducted by Professor Elizabeth War-
ren, but this study does not even pur-
port to claim that medical bills were
the primary basis for half of bank-
ruptcy filings, as the charts of the Sen-
ator from Massachusetts seem to indi-
cate; the study merely claims that
about half the filings were medically
related. This is a distinction with a
real difference, but we did not hear the
difference as our friend from Massachu-
setts was describing this. Only a defini-
tion of the health problem that is
stretched beyond recognition could
lead to the conclusion that these fil-
ings were medically caused. The study
actually classifies gambling as a med-
ical cause. Gracious, come on. Give me
a break. Gambling?

Finally, let us look at two other ex-
aggerated explanations for bankruptcy
filings: unemployment and divorce.
With respect to unemployment, this
chart shows that even as unemploy-
ment has dropped, bankruptcy filings
continue to increase.

Let me refer to this next chart. The
red dots represent the unemployment
rate. It has been going down since basi-
cally 1981. The black dots show the
bankruptcies per 1,000 families, and
they have gone up dramatically, as one
can see. If there was a correlation be-
tween unemployment and bankruptcy,
we would have expected bankruptcy fil-
ings to decrease over the last 256 years,
but this obviously has not been the
case. In fact, just the opposite has oc-
curred.

Again, on divorce rates, bankruptcies
have increased by a huge percentage,
even as we have seen a modest decline
in the divorce rate over the last 25 or
so years. The red line at the bottom
shows bankruptcies per 1,000 house-
holds. Look how it has gone up since
about 1987. The black dots represent
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the divorce rate per 1,000 households.
That went up, but it is now headed
down. That is a good thing for our soci-
ety. I am glad to see that. But the
bankruptcy rates keep going up.

The bottom line is that despite the
low interest rates, low unemployment,
steady debt ratios, and steady increase
in net wealth, bankruptcy filings con-
tinue to set record highs. Frankly,
these facts suggest another reason to
explain the increase in bankruptcy fil-
ings is that it is simply too easy for
some relatively high-income debtors to
simply wipe away their debts and stick
all the rest of us in society with them,
even where they have the means to pay
a substantial share of the obligations.
It is absolutely unfair to saddle all con-
sumers with the increased costs associ-
ated with these off-the-chart levels of
filings. This bankruptcy bill we are de-
bating today will cut down on some of
these abuses and bring back some sense
of accountability to the high-income
debtors.

Let me say again, it is one thing to
come on this floor and give these won-
derful populist talks about how much
they love to help the poor when, in
fact, this bill will do more to help the
poor than all those talks in the world.
And to complain about this bill when
what they are really doing is com-
plaining about the current system, it is
amazing to me.

The only thing I can conclude is
some people who make these argu-
ments actually must believe the people
out there are really stupid and that
populist arguments really count today,
like they used to when people did not
have the education Americans have
today. That is what those populist ar-
guments are all about. It is easy to
stand on the floor, shake your fist,
scream and shout, and talk about how
bad things are when they are bad be-
cause we are not changing them. It is
amazing to me, absolutely mind-bog-
gling to me.

I respect anybody who wants to
change these laws and make them bet-
ter. The only way we are going to do
that is to pass this bill, and the only
way we are going to pass this bill
through both Houses is to pass this bill
without amendment.

If we want to make some changes,
let’s do it. We have now been 8 years
through this stuff, and the same old
tired, wornout saw arguments are still
being made by the people who com-
plain about the current system as
though this bill is going to make the
current system worse. It is going to
make it better.

Again, I will acknowledge it is not a
perfect bill. My gosh, nothing is around
here. But it will make a great dif-
ference in some of the complaints that
have been lodged against current law.

This bankruptcy bill we are debating
today will cut down on some of these
abuses and bring back some sense of
accountability to these high-income
debtors. It will stop some of the fraud
and abuse that is going on. It will
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make everybody a little more respon-
sible. We put in a lot of other provi-
sions that make corporate America
more responsible as well.

Could we do more? I suspect we
could, but not and pass the bill. That is
my bottom line right now after 8 years
of doing this, after passing it four
times overwhelmingly in the Senate
and overwhelmingly in the House but
not being able to get it signed because
the one time it did go to the President,
President Clinton pocket vetoed it. So
I urge my colleagues to join me in sup-
porting this measure. I hope my col-
leagues will help us finally pass this
important measure because it is long
overdue. It will help to resolve an
awful lot of the problems that we hear
complaints about on the floor today by
those who have done everything they
could over the last 8 years to kill this
bill.

If we passed both of the amendments
of the distinguished Senator from Mas-
sachusetts, even if we could agree that
they were good amendments—and they
are not—I guarantee my colleagues he
is not going to vote for this bill. He
never has, and I do not think he ever
will. His reasons are his own, and they
are important reasons to him, but I
suggest that if our colleagues really
mean they want to do something about
these awful current situations, this is
the bill to do it with. If this bill does
not prove to be everything that we
would like it to be, let us work in the
next session of Congress or imme-
diately thereafter to start trying to
make changes that might help.

This bill is a step in the right direc-
tion. It is a very important step for-
ward, and we certainly should not
allow any killer amendments on this
bill that would make it impossible to
pass once again.

Hopefully I have been fair to my col-
leagues. I have tried to be. But I can-
not just sit here and let these type of
arguments be made without some re-
sponse, especially since I have heard
them over and over again. The com-
plaints are always about current law
and some of the aspects of this bill that
they just do not like that are essential
in order to pass the bill.

So I hope my colleagues will vote
against both of these amendments. I
am going to do everything in my power
to see that they are both defeated.

I yield the floor.

The PRESIDING OFFICER
BURNS). The Senator from Texas.

Mr. CORNYN. Mr. President, like the
distinguished Senator from Utah, the
former chairman of the Judiciary Com-
mittee, I agree that this is an impor-
tant bill whose time has come. As he
said, it is not a perfect bill, but it may
be the best that we are capable of.
Frankly, there is a lot more we could
do to make it better.

A few weeks ago, I introduced S. 314,
the Fairness in Bankruptcy Litigation
Act of 2005. Today, I filed amendment
30 to the comprehensive bankruptcy
litigation before us, but at this time I

(Mr.
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will not call up the amendment. This
amendment would provide much need-
ed protection for consumers, creditors,
workers, pensioners, shareholders, and
small businesses—in short, virtually
everyone who is a stakeholder in bank-
ruptcy litigation in this country today.
It would do so by reforming the rules
governing venue in bankruptcy cases
to combat forum shopping, otherwise
known as judge shopping, by corporate
debtors.

The sad fact is that today judge shop-
ping is endemic in our bankruptcy
courts and has led to the abuses of the
law, abuses that challenge our national
aspiration to be a nation that believes
in and actually practices equal justice
under the law.

My experience in my former capacity
as attorney general of my State, par-
ticularly with the Enron bankruptcy,
which has gained quite a bit of noto-
riety, opened my eyes to a very real
abuse in our current bankruptcy sys-
tem and the need to end the current
practice of judge shopping. After seeing
how that bankruptcy played out, I do
not believe that we can only be con-
cerned with the letter of the law. We
need to be concerned as well with how
that law is administered, venues where
those cases are litigated, and nec-
essarily with accountability and acces-
sibility of working men and women,
the creditors, and everyone else who is
affected by bankruptcy litigation.

My amendment would prevent cor-
porate debtors from moving their
bankruptcy thousands of miles away
from the communities and the workers
who have the most at stake, and it
would prevent bankrupt corporations
from effectively selecting the judge in
their own cases, because picking the
judge is not far off from picking the re-
sult.

I know that my distinguished col-
leagues from Delaware do not like this
particular amendment, and they have
voiced their concerns to me directly
and candidly, which I appreciate, but it
is principally because their State is the
beneficiary of the status quo with huge
percentages of all bankruptcies occur-
ring in the United States—that is, in
all 50 States—ending up in Delaware
and to a lesser extent in New York.

I believe the record is clear that
forum shopping hurts people in the
overwhelming majority of the States
and necessarily the overwhelming ma-
jority of our citizens, and that this
amendment, if adopted, would serve
the national interest.

This reform is good government. It is
good for the economy. It is good for
consumers. To those concerned, as I
have heard those concerns expressed so
far in this debate that we have not
done enough to combat bankruptcy
abuses, particularly on the part of cor-
porate debtors, I ask them to seriously
consider this amendment. This amend-
ment would implement a major rec-
ommendation from the October 1997
National Bankruptcy Review Commis-
sion report and has earned support by
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prominent bankruptcy professors and
practitioners nationwide. It has also
gained bipartisan support from people
who have seen the problems of the cur-
rent system up close, including num-
bers of attorneys general, 24 of whom,
along with the Attorneys General of
Puerto Rico and the U.S. Virgin Is-
lands, have signed a letter in support of
S. 314.

I ask unanimous consent that this
letter be printed in the RECORD, fol-
lowing my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. CORNYN. This legislation has
also been endorsed by the National As-
sociation of Credit Management and
the Commercial Law League of Amer-
ica. This amendment also protects
small businesses, and that is why it has
been endorsed by the National Federa-
tion of Independent Businesses. Be-
cause it protects consumers, it is sup-
ported by the Consumer Federation.
This amendment would protect and re-
store the integrity of our civil justice
system, and that is why, as I said, it is
endorsed by a bipartisan coalition of
our Nation’s State attorneys general.

This amendment would send a mes-
sage that we recognize the danger of
this growing crisis which negatively af-
fects so many consumers and workers
and that we are committed to achiev-
ing fairness and truly comprehensive
bankruptcy reform.

Sadly, our current bankruptcy venue
law has become a target for enormous
abuse. It is a problem that has been
well documented by scholars in the
field, most recently in a comprehensive
book published earlier this year by
UCLA law professor Lynn M. LoPucki,
as well as by Harvard law professor
Elizabeth Warren, whose name has
been invoked numerous times in this
debate, who served as a reporter for the
National Bankruptcy Review Commis-
sion, as well as Professor Jay L.
Westbrook of the University of Texas
Law School.

I know that Professor LoPucki has
been in contact with the office of vir-
tually every Member of this body, in-
cluding, it is reported to me, personal
contact with 71 Senators. The professor
has documented instances of forum
shopping by corporate debtors that
have harmed consumers and workers in
virtually all of our States.

I had personal experience with this
abuse during my service as attorney
general of the State of Texas. I argued
that the Enron Federal bankruptcy
litigation should occur in Houston, TX.
That seemed to me to be a common-
sense argument, of course, because
Houston, after all, is where the major-
ity of employees, the majority of pen-
sioners, the majority of creditors and
every other stakeholder involved in
that bankruptcy was located. Of
course, many of these people were vic-
timized by this corporate scandal that
occurred, unfortunately, in my State.

Yet that is not where the case ended
up, not in Houston, TX, but, rather, in
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New York. Enron was able to exploit a
key loophole in bankruptcy law to ma-
neuver their proceedings as far away
from Houston, TX, as possible. They
ended up in their desired forum, and
that is, as I mentioned, New York.
Enron used the place of incorporation
of one of its small subsidiaries in order
to file their bankruptcy in New York
and then used that smaller claim as a
basis for shifting all of its much larger
bankruptcy proceedings into that same
court.

Let me make it clear. This company
had 7,500 employees in Houston, but
they filed for bankruptcy in New York
where it had only 57 employees. This
blatant kind of forum shopping, judge
shopping, makes a mockery of all of
our laws. The commonsense amend-
ment which I have filed will combat
such egregious forum shopping by re-
quiring that corporate debtors file
where their principal place of business
is located or where their principal as-
sets are located, rather than their
State of incorporation, and forbidding
parent companies from manipulating
the venue by first filing through a sub-
sidiary.

Bankruptcy venue abuse is not just
bad for our legal system, it hurts
America’s consumers, creditors, work-
ers, pensioners, shareholders, and small
businesses alike. Under the current
law, corporate debtors effectively go to
the court that they themselves pick.
Debtors can forum shop and pick juris-
dictions that they think are more like-
ly to rule in their favor. If debtors, in
fact, get to pick the jurisdiction, then
bankruptcy judges, unfortunately, ac-
cording to Professor LoPucki and oth-
ers, have a disturbing incentive to
compete with other bankruptcy courts
for major bankruptcy litigation by tilt-
ing their rulings in favor of corporate
debtors and their lawyers. As a result,
creditors can also be forced to litigate
far away from the real world, their real
world location, where costs and incon-
venience associated with travel are
prohibitive—in fact, leading too many
of them to simply give up rather than
to expensively litigate their claims in
a far-off forum.

This troubling loophole serves to un-
fairly enable corporate debtors to
evade their financial commitments; it
badly disables consumers, creditors,
workers, pensioners, shareholders, and
small businesses from pursuing and re-
ceiving reasonable compensation from
bankruptcy proceedings.

There are numerous examples. Let
me mention three of the more promi-
nent ones.

In 2001, in October, Boston-based Po-
laroid filed for bankruptcy in Dela-
ware, listing assets of $1.9 billion. Po-
laroid’s top executives claimed that
the company was a ‘‘melting ice cube”
and arranged a hasty sale for $465 mil-
lion to a single debtor. This same court
refused to hear testimony as to the
true value of the company and closed
the sale in only 70 days. The top execu-
tives went to work for the new buyer
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and received millions of dollars in
stock. Meanwhile, disabled employees
had their health care coverage can-
celed. The so-called melting ice cube
became profitable the day after the
sale became final.

In January of 2002, K-Mart filed for
bankruptcy in Chicago, a venue which
had reportedly been active in soliciting
large corporate debtors to file there.
With a workforce of 225,000, K-Mart had
more employees than any company
that had ever filed for bankruptcy na-
tionwide. The judge in that case let the
failed executives take tens of millions
of dollars in bonuses, perks, and loan
forgiveness. Bankruptcy lawyers also
profited, pocketing nearly $140 million
in legal fees. But some 43,000 creditors
received only about 10 cents on the dol-
lar.

The third example I would like to
mention is WorldCom, known for per-
petrating one of the biggest accounting
frauds in the history of our country, in-
flating its income by $9 billion. Al-
though based in Mississippi, WorldCom
followed Enron to New York bank-
ruptcy court where its managers re-
ceived the same sort of lenient treat-
ment that I mentioned a moment ago.
No trustee was appointed. Indeed, 5
months after the case was filed, the
debtors in office when the fraud oc-
curred still constituted a majority on
the board. They, in fact, chose their
own successors. A top WorldCom execu-
tive used money taken from the com-
pany to build an exempt Texas home-
stead, and WorldCom took no action.
That executive then used the home-
stead to buy his way out of his prob-
lems with the SEC. Meanwhile, credi-
tors, mostly bondholders, lost $20 bil-
lion.

This is not the first time Congress
has addressed this important issue. The
House Judiciary Subcommittee on
Commercial and Administrative Law
held a hearing on July 21, 2004, entitled
““Administration of Large Business
Bankruptcy Reorganizations: Has Com-
petition for Big Cases Corrupted the
Bankruptcy System?” Congressman
SHERMAN of California has led efforts
to champion bankruptcy venue reform
in that body.

During the 107th Congress, my col-
league from Illinois, Senator DURBIN,
introduced S. 2798, the Employee Abuse
Prevention Act of 2002, joined by the
Senators from Massachusetts, the Sen-
ator from Vermont, and the Senator
from West Virginia, which also would
have reformed bankruptcy venue law.
Congressman DELAHUNT of Massachu-
setts introduced the same legislation
in the House.

I believe we need to take the next
logical step to respond to this impor-
tant problem. The American people de-
serve better from our legal system
when it comes to corporate bank-
ruptcies. All bankruptcy cases deserve
to be handled fairly and justly, and no
corporate debtor should be allowed to
escape responsibility by fleeing to a
far-flung venue. It is high time we
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make this important and needed re-
form.

As I have indicated earlier, I have
filed this amendment, but I have not
called it up but certainly reserve the
right to do so during the course of
these proceedings. I have listened
closely to the Senator from Utah and
others, the Senator from Iowa, the
chief sponsor of this legislation, who
say that amendments to this bill would
endanger its ultimate passage. While 1
certainly am sympathetic to what they
have to say, I still believe these
amendments ought to be decided on
their merits, not based on perhaps con-
cerns that are expressed about amend-
ments jeopardizing a bill. In fact, I
would think, indeed, in every instance
the chief sponsor of the bill would ask
Senators to refrain from filing any
amendments, believing that their bill
without amendments would have a bet-
ter chance of ultimate passage. But
that is not how our legislative process
works.

I have, nevertheless, decided to re-
frain from calling up this amendment
at this time. As I said, I reserve the
right to do so later. I also reserve the
right to ask for the yeas and nays and
a vote on this amendment. But I have
refrained from calling it up out of re-
spect for the managers of this legisla-
tion, out of respect for Chairman
GRASSLEY, the chief sponsor, and out of
respect for the American people, who
deserve to have better than they have
under the status quo and who deserve
to see this bill pass.

I hope I have made clear that judge
shopping when it comes to bankruptcy
litigation is a cancer that needs to be
cut out, corrected, and cured.

I do hope my colleagues in this body
will listen, will study this particular
piece of legislation, and will lend their
support.

I yield the floor.

EXHIBIT 1
MARCH 2, 2005.
RE: S. 314, the Fairness in Bankruptcy Liti-
gation Act of 2005.
Hon. JOHN CORNYN,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR CORNYN: We understand
that the United States Senate is about to de-
bate S. 256, the Bankruptcy Abuse Preven-
tion and Consumer Protection Act of 2005.
We write to express our hope that, in doing
so, the Senate will also take action on S. 314,
the Fairness in Bankruptcy Litigation Act of
2005, which we support and which you intro-
duced on February 8, 2005. After all, con-
sistent with the title of S. 256, your legisla-
tion to reform the bankruptcy venue laws
would indeed help prevent some of the worst
abuses we have witnessed in bankruptcy liti-
gation, and provide much needed protection
to consumers as well as to the innumerable
other parties—large and small alike—that
are harmed by opportunistic forum shopping
by corporate debtors: creditors, workers,
pensioners, retirees, shareholders, and small
businesses.

As state attorneys general, we are charged
with a solemn duty to enforce the law, to
protect consumers, and to combat corporate
wrongdoing. It is bad enough that corporate
scandals have victimized countless American



S1904

citizens in recent years. What’s worse, many
corporations have abused the bankruptcy
venue laws and engaged in unseemly forum
shopping in order to avoid their financial re-
sponsibilities. All too often, corporate debt-
ors have fled their home states to pursue re-
lief in far away jurisdictions—and in search
of judges more friendly to the corporations’
interests than to the interests of those the
corporations have left behind. As you noted
in your remarks upon introducing the legis-
lation, literally thousands and thousands of
workers, shareholders, retirees, small busi-
nesses and countless other Americans are
regularly thwarted from protecting their in-
terests and left financially stranded as a re-
sult.

Your legislation has already received an
impressive and broad range of support, and
the undersigned—a bipartisan group of state
attorneys general from across the country
united in a commitment to protect con-
sumers and curb abusive corporate judge-
shopping—is pleased to add its strong sup-
port. Not only does S. 314 finally implement
a major recommendation from the October
1997 National Bankruptcy Review Commis-
sion report, it is supported by innumerable
bankruptcy law professors and practitioners
nationwide; the National Federation of Inde-
pendent Business; counsel for the Enron Em-
ployees Committee; Brady C. Williamson,
who served as chairman of the National
Bankruptcy Review Commission; and major
national bankruptcy organizations like the
National Association of Credit Management,
the Commercial Law League of America, and
the National Bankruptcy Conference.

We commend your efforts to strengthen
our bankruptcy system and protect con-
sumers, creditors, workers, pensioners,
shareholders, retirees, and small businesses
against unsavory forum shopping by cor-
porate debtors. Passage of S. 314 will end this
gamesmanship, help restore credibility to
our nation’s bankruptcy laws, and safeguard
the interests of Americans from all walks of
life.

We urge the United States Senate to pur-
sue every means necessary to enact the pro-
visions of your bill into law.

Sincerely,

Scott Nordstrand, Acting Attorney Gen-
eral of Alaska.

Mike Beebe, Attorney General of Arkan-
sas.

Bill Lockyer, Attorney General of Cali-
fornia.

John Suthers, Attorney General of Colo-
rado.

Mark Bennett, Attorney General of Ha-
wadii.

Lisa Madigan, Attorney General of Illinois.

Stephen Carter, Attorney General of Indi-
ana.

Charles Foti, Jr., Attorney General of Lou-
isiana.

J. Joseph Curran, Jr., Attorney General of
Maryland.

Tom Reilly, Attorney General of Massa-
chusetts.

Mike Cox, Attorney General of Michigan.

Mike Hatch, Attorney General of Min-
nesota.

Jay Nixon, Attorney General of Missouri.

Patricia Madrid, Attorney General of New
Mexico.

Brian Sandoval, Attorney General of Ne-
vada.

Wayne Stenehjem, Attorney General of
North Dakota.

Hardy Myers, Attorney General of Oregon.

Roberto Sanchez-Ramos, Secretary of Jus-
tice of Puerto Rico.

Patrick Lynch, Attorney General of Rhode
Island.

Lawrence Long, Attorney General of South
Dakota.
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Paul Summers, Attorney General of Ten-
nessee.

Greg Abbott, Attorney General of Texas.

Mark Shurtleff, Attorney General of Utah.

Alva Swan, Attorney General of the Virgin
Islands .

Rob McKenna, Attorney General of Wash-
ington.

Darrell McGraw, Attorney General of West
Virginia.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized.

Mr. OBAMA. Thank you, Mr. Presi-
dent.

I have come to the floor today to
briefly address the pending legislation.
This issue forces us to face a funda-
mental question about who we are as a
country, how we progress as a society,
where our values lie as a people, how
do we treat our fellow Americans who
have fallen on hard times, and what is
our responsibility to cushion those
falls when they occur. We do so not
only out of compassion for others but
also knowing that hard times might at
any moment fall on ourselves.

The proponents of this bill claim it is
designed to curb the worst abuses of
our bankruptcy system. I think that is
a worthy goal shared by all those in
this Chamber, and we can all agree
that bankruptcy was never meant to
serve as a ‘‘get out of jail free’’ card for
use when you foolishly gamble away all
your savings and don’t feel like taking
responsibility for your actions.

But to accomplish that, this bill
would take us from a system where
judges weed out the abusers from the
honest to a system where all the hon-
est are presumed to be abusers, where
declaring chapter 7 bankruptcy is made
prohibitively expensive for people who
have already suffered financial devas-
tation.

With this bill, it doesn’t matter if
you run up your debt on a trip to Vegas
or a trip to the emergency room; you
are still treated the same under the
law. You still face the possibility that
you will never get a chance to start
over.

It would be one thing if most people
were abusing the system and falling
into bankruptcy because they were ir-
responsible with their finances. I think
we need more responsibility with our
finances in our society as well as from
our Government. But we know that for
the most part bankruptcies are caused
as a result of bad luck.

We know from a recent study, which
was mentioned by the distinguished
Senator from Massachusetts, that
nearly half of all bankruptcies occur
because of an illness that ends up
sticking families with medical bills
they can’t keep up with.

Let me give you as a particular ex-
ample the case of Suzanne Gibbons, a
constituent of mine. A few years back,
Suzanne had a good job as a nurse, and
a home on Chicago’s northwest side.
Then she suffered a stroke that left her
hospitalized for 5 days. Even though
she had health insurance through her
job, it only covered $4,000 of the $53,000
in hospital bills. As a consequence of
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that illness, she was soon forced to
leave her full-time nursing job and
take a temporary job that paid less and
didn’t offer health insurance. Then the
collection agencies started coming
after her for her hospital bills that she
couldn’t keep up with. She lost her re-
tirement savings, she lost her house,
and eventually she was forced to de-
clare bankruptcy. If this bill passes as
written without amendment, Suzanne
will be treated by the law the same as
any scam artist who cheats the system.
The decision about whether she can file
for chapter 7 bankruptcy would not ac-
count for the fact that she fell into fi-
nancial despair because of her illness.

With all that debt, she would have to
hire a lawyer and pay hundreds of dol-
lars more in increased paperwork.
After all that, she still might be told
she is ineligible for chapter 7 bank-
ruptcy.

As much as we like to believe that
the face of this bankruptcy crisis is
credit card addicts who spend their
way into debt, the truth is it is the face
of people such as Suzanne Gibbons. It
is the face of middle-class Americans.

Over the last 30 years, bankruptcies
have gone up 400 percent. We have had
2,100 more in Illinois this year. We also
know what else has gone up: the cost of
childcare, the cost of college, the cost
of home ownership, and the cost of
health care which is now at record
highs. People are working harder and
longer for less, and they are falling far-
ther and farther behind.

We are not talking about only the
poor or even the working poor here.
These are middle-class families with
two parents who both work at good-
paying jobs that put a roof over their
heads. They are saving every extra
penny they have so their children can
go to college and do better than they
did. But with just one illness, one
emergency, one divorce, these dreams
are wiped away.

This bill does a great job helping the
credit card industry recover profits
they are losing, but what are we doing
to help middle-class families to recover
the dreams they are losing?

The bankruptcy crisis this bill should
address is not only the one facing cred-
it card companies that are currently
enjoying record profits. We have to
look after those hard-working families
who are dealing with record hardships.
As Senator DoDD, Senator FEINSTEIN,
and others have pointed out, this bill
also fails to deal with the aggressive
marketing practices and hidden fees
credit card companies have used to
raise their profits and our debt. Charg-
ing a penalty to consumers who make
a late payment on a completely unre-
lated credit card is but one example of
these tactics. We need to end these
practices so that we are making life
easier not only for the credit card com-
panies but for honest, hard-working,
middle-class families.

If we are going to crack down on
bankruptcy abuse, which we should, we
should also make it clear we intend to
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hold the wealthy and the powerful ac-
countable as well.

One example: In my own State, we
had a mining company by the name of
Horizon that recently declared bank-
ruptcy and then refused to pay its em-
ployees the health benefits it owed
them. A Federal bankruptcy judge
upheld the right of Horizon to vacate
the obligations it had made to its
workers. The mine workers involved
had provided a total of 100,000 years of
service and dedication and sacrifice to
this company. They had spent their en-
tire lives working hard. They had de-
ferred part of their salaries because
there was an assurance that health
care would be available for them.
These are men and women with black
lung disease, with bad backs, with bad
necks, and the company made a deci-
sion to go back on their promise, say-
ing we will not pay the debt we owe
these workers. And a Federal bank-
ruptcy judge said that is OK, you are
permitted to do that.

These same workers now are going to
have a tough time as a consequence of
this bill filing for bankruptcy. The
irony should not be lost on this Cham-
ber. It is wrong that a bill would make
it harder for those unemployed workers
to declare bankruptcy while doing
nothing to prevent the bankrupt com-
pany that puts them in financial hard-
ship in the first place from shirking its
responsibilities entirely.

Mr. KENNEDY. Mr. President, will
the Senator yield on that point?

Mr. OBAMA. 1 yield.

Mr. KENNEDY. As I understand it,
these workers had health insurance
that would have protected them as a
result of illness and sickness. They had
it probably for themselves and their
families. What the Senator is saying is
obviously in most of these cir-
cumstances when they had health in-
surance, they sacrificed wage increases
and other kinds of benefits in order to
get that health insurance. As I listened
to the Senator, I heard that many of
these workers have worked for life-
times for this company. Now, as a re-
sult of the company going into bank-
ruptcy, these workers effectively lost
their health care coverage. I imagine a
number of them may have some illness,
perhaps some health care needs, prob-
ably an older population, and the cost
to them to replace that kind of family
coverage would be rather dramatic.

Mr. OBAMA. It would be prohibitive.

Mr. KENNEDY. Particularly if they
are out of work.

What we are talking about here is, if
they run into illness and sickness
under the existing bankruptcy laws,
they have a chance to be able to meas-
ure their assets and their creditors to
be able to at least g0 on to another
day. They may pay a fearsome price in
terms of their own lives, but under the
circumstances of the bill as proposed,
they would be treated even more harsh-
ly.

As I listened to the Senator, he was
talking about a rough sense of equity
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in terms of legislation that we ought to
be considering here in the Senate.

Mr. OBAMA. That is an accurate as-
sessment by the distinguished Senator
from Massachusetts. I appreciate that
amplification.

The central point is, what kind of
message does it send when we tell hard-
working, middle-class Americans, you
have to be more responsible with your
finances than the companies you work
for? They are allowed to be irrespon-
sible with their finances and we give
them a pass when they have bad man-
agement decisions, but you do not have
a pass when confronting difficulties
outside of your control.

We need to reform our Bankruptcy
Code so corporations keep their prom-
ises and meet their obligations to their
workers. I remain hopeful our compa-
nies want to do the right thing for
workers. Doing so should not be a
choice, it should be a mandate.

Senator ROCKEFELLER and I have pro-
posed two amendments to ensure this.
I strongly urge my colleagues’ support.
One will increase the required pay-
ments of wages and employee benefit
plans to $15,000 per individual from the
current level of $4,925. It requires com-
panies that emerge from bankruptcy to
immediately pay each retiree who lost
health benefits an amount of cash
equal to what a retiree would be ex-
pected to have to pay for COBRA cov-
erage for 18 months.

The second amendment prevents
bankruptcy courts from dismissing
companies’ Coal Act obligations to pay
their workers the benefits they were
promised. These companies made a
deal to their mine workers. They
should be forced to honor that deal.
That will be an amendment that hope-
fully will be added to the pending bill.

This bill gives a rare chance to ask
ourselves who we are here to protect,
for whom we are here to stand up, for
whom we are here to speak. We have to
curb bankruptcy abuse and demand a
measure of personal responsibility
from all people. We all want that. We
also want to make sure we are helping
middle-class families who are loving
their children and doing anything they
can to give them the best possible life
ahead.

To wrap up, in the 10 minutes I have
been speaking, about 30 of those middle
class families have had to file for bank-
ruptcy. We live in a rapidly changing
world, with an economy that is moving
just as fast. We cannot always control
this. We cannot promise the changes
will always leave everyone better off.
But we can do better than 1 bank-
ruptcy every 19 seconds. We can do bet-
ter than forcing people to choose be-
tween the cost of health care and the
cost of college. We can do better than
big corporations using bankruptcy laws
to deny health care and benefits to
their employees. And we can give peo-
ple the basic tools and protections they
need to believe that in America your
circumstances are no limit to the suc-
cess you can achieve and the dreams
you may fulfill.
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While, unfortunately, I cannot sup-
port this bill the way it is currently
written, I do look forward to working
with my colleagues in amending this
bill so we can still keep the promise
alive.

Mr. KENNEDY. Will the Senator
yield for one more question?

Mr. OBAMA. I yield.

Mr. KENNEDY. As I listened care-
fully to the excellent presentation of
the Senator from Illinois on this legis-
lation, this legislation has been pre-
sented as though it is for going after
spendthrifts, individuals who abuse the
credit system, who go out and live life
high on the hog, go to the malls, buy
the expensive clothes and charge it up.
These individuals should not be let off
scot-free. I gather from remarks of the
Senator from Illinois he agrees with
me, that we want accountability for
those individuals.

Legislation that ought to be targeted
toward those individuals and corrected
with a hammer is addressed with a can-
non, picking on the working families in
its path who face bankrupcy through
no fault of their own, as a result of the
explosion of health care costs, the ex-
plosion of housing costs, explosion of
tuition cost, the outsourcing of jobs,
the increase in part-time jobs, and the
issue of a growing older population
which has a greater proclivity toward
serious illness and disease such as can-
cer and stroke, and increasing numbers
of individuals who are virtually cast
adrift by major companies such as
Enron, WorldCom, and Polaroid, and
the company from Illinois the Senator
has mentioned. The sweep of this legis-
lation is going to be unduly harsh on a
lot of hard-working, middle-income
families playing by the rules, strug-
gling for their families. They will be
treated unjustly.

Mr. OBAMA. That is an accurate
statement by the distinguished Sen-
ator from Massachusetts. He character-
izes it correctly.

I add that all the statistics I have
seen indicate one of the fastest growing
segments engaged in bankruptcy is
senior citizens who I don’t think are
any different than they were back in
the day when we think people were
more responsible and more thrifty. I
think they are still thrifty and respon-
sible. What has happened is they are
experiencing extremely tough times
partly because they are having dif-
ficulty paying for prescription medi-
cines that are not covered under Med-
icaid.

Mr. KENNEDY. If the Senator will
yield further, the Senator mentions the
number of bankruptcies for our senior
citizens has tripled in the last 10 years.
The average income for those over 65 is
$24,000. These are not great populations
of free-spending people ringing up large
expenses at the mall.

Shouldn’t we take a look at the im-
pact of the legislation before the Sen-
ate and the impact it will have on our
population?
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I commend the Senator for bringing
this very important fact to the atten-
tion of the Senate. We have three times
the number of bankruptcies now for
our senior citizens. These are not the
spendthrifts. Are those the people we
are trying to catch with punitive meas-
ures in this bankruptcy legislation? I
don’t think so.

The Senator made a strong point. I
thank him.

Mr. DURBIN. Mr. President, I com-
mend my colleague from Illinois be-
cause he pointed to several issues in
our State which dramatized the prob-
lem with this bankruptcy bill. This Ho-
rizon Mining Company in southern Illi-
nois when it goes out of business not
only shortchanges shareholders but
leaves retirees in the lurch. We have
reports of individuals who worked a
lifetime for this mining company, paid
in as they were supposed to, expecting
to receive health care benefits after
they retired, and then the company
files bankruptcy and men and women
with serious health issues—black lung
and emphysema—find themselves with-
out health care protection before they
are eligible for Medicare. These are the
people falling into the bankruptcy
courts.

Our friends on the other side of the
aisle say we need to change bankruptcy
law because of moral failures in Amer-
ica, immoral conduct by people walk-
ing into the bankruptcy court when
they should just pay their bills.

We go to the people who are supposed
to monitor abuse in bankruptcy courts
and they say of all the bankruptcies
filed, only 3 percent—3 out of 100—may
fall in that category. The credit card
companies say it may be as high as 10
percent—1 out of 10—who should not be
filing for bankruptcy. But, still, we are
going to change the law for everyone
walking into the court.

We find in reality—the Senator from
Massachusetts has made this point—we
are not talking so much about moral
failures leading to bankruptcy, we are
talking about economic failures lead-
ing to bankruptcy.

Professor Warren from Harvard Law
School went out and actually asked the
people filing bankruptcy, Why are you
here today? What forced you into bank-
ruptcy? Almost half of the people said
medical bills. Three-quarters of those
filed bankruptcy because the cost of
their treatment was more than they
could pay; three-fourths of them had
health insurance when they were diag-
nosed, but it was not enough, or they
lost their job, or the copays over-
whelmed them.

If you are following this debate and
you say, isn’t it a shame these people
did not plan for their future—the man
who worked in the mine for 35 years
planned for his future. He worked every
day and he contributed every day to a
pension, believing he would have
health care. Guess what. Bankruptcy
comes along, and he has no health care.

Take a look at the people walking
into bankruptcy court. Did they plan
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for their future? They had health in-
surance. But it was not good health in-
surance. It had limits on it, and a cata-
strophic illness wiped them out. Is
there one of us who believes we are
somehow sheltered from this? Well,
come to think of it, there may be. It
could be Members of Congress believe
they are sheltered from this. Do you
know why? We have a pretty generous
health insurance plan, as most Federal
employees do. And when we retire, we
are protected by that health insurance
plan.

What is the likelihood a Member of
Congress or retired Member of Con-
gress will end up in bankruptcy court
because of medical bills? Slim to none.
So we live in this bubble, those of us in
Congress, this bubble of protection, and
think the whole world has the benefits
we have. They do not.

Senator KENNEDY has been arguing
for years to take the same health care
Members of Congress receive and offer
it to America. Whoa, what a radical
idea, another Kennedy extremist posi-
tion, to take the same health care of
Congressmen and offer it to America. If
we did that, we would not be talking
about medical bankruptcy in the num-
bers we are facing today. But there are
these bankruptcies by people who
planned, by people who had health in-
surance, by people who paid a lifetime
into the system believing they pro-
tected their family. They are that vul-
nerable.

Along comes the credit card industry
that says: We want to change the bank-
ruptcy law so if you get crushed by
medical bills, you cannot get out from
under. You keep paying and paying and
paying for a lifetime. One of Senator
KENNEDY’s amendments says, losing
your home because of a medical crisis
in your family in bankruptcy is a trag-
edy we should avoid. He is right. Think
about it.

I can give you examples. Let me give
you one. I say to Senator KENNEDY, I
think this illustrates the point you are
making. Senator KENNEDY is trying to
protect at least $150,000 worth of home
for someone who goes into bankruptcy
because of a medical crisis. Let me tell
you about some people in Illinois.

Joyce Owens raised a son and a foster
son and took care of her husband. She
worked full time as a paralegal. Every-
thing was fine with her family. She
lived in Chatham, IL, 20 miles from my
hometown. Then, in April 1997, her two
sons Chris and Darrell were hit by a
drunk driver. Darrell was killed. Chris,
27 years old, had a severed spinal cord
and was rendered a quadriplegic.

Joyce was doing paralegal work at
home because she wanted to stay there
with her son Chris. He was in a wheel-
chair and needed help all the time.
Slowly, working and caring for her son
every day got to be too much and she
was laid off.

Then, in 2000, 3 years after the acci-
dent, her husband died of a heart at-
tack. He had always told her: Don’t
worry, I have life insurance. He did
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not. There was no life insurance. She
was left to pay $200,000 in medical bills
incurred by her quadriplegic son and
the death of her husband.

How about that? Is that a moral fail-
ure? What did she do wrong morally?
She worked her life to help her family,
and when her son was in his worst con-
dition, she did everything she could to
help. And then she lost her husband as
a helping hand. A moral failure? She
tried to declare bankruptcy. Do you
know why she did not? She would have
lost her home—the home that was set
up for her quadriplegic son.

So there she faces the dilemma.
There is a lien on her home for the
medical bills. She will not give it up
because she cannot think of another
place where her son can be taken care
of. So what does it mean? A lifetime of
$200,000 in debt for a woman who is
doing her level best to take care of her
family. She is one of the victims of this
bill.

Under this bill, if she went to bank-
ruptcy court, she would lose her home.
She would not have enough equity in it
to keep it. What is she going to do with
that boy? He is now over 30 years old.
She has dedicated the rest of her life to
him.

Senator KENNEDY says, if you face
that tragedy in your family, we are
going to protect your home. When it is
all said and done, you get $150,000
worth of home after your medical bills
are wiped out. Is this such an outrage
to say to the credit card companies, to
say to the financial companies: You
ought to be a little bit concerned about
Joyce Owens of Chatham, IL?

This is a good woman, a good mother,
a good wife, from a good family, strug-
gling every day, who is going to be
hammered by this bill. She is no moral
failure. She, in my view, is a moral
standard for all of us to live up to. And
this bill is going to penalize her be-
cause some Members of Congress think
the credit card industry deserves more
profit at her expense.

Mr. KENNEDY. Will the Senator
yield for a question?

Mr. DURBIN. I am happy to.

Mr. KENNEDY. Because this is a dra-
matic family circumstance—I think
any of us who have listened have found
this is too often not the exception but
too often is the rule. But aren’t there
other provisions in this legislation to
preserve those homes that are not just
the homes of someone who has sac-
rificed, as she has, to try to preserve
the home for her son, but that this leg-
islation, as it exists now, has protec-
tions for homes that are worth many,
many, many, many, many more times
that will escape any kind of threat
from bankruptcy because of the home-
stead exemption? And could the Sen-
ator explain to me how we can possibly
pass a piece of legislation that is so un-
fair to some families and gives such ex-
traordinary benefits to others? Where
is, possibly, the equity and the fair-
ness?

As a member of the Judiciary Com-
mittee, does the Senator not wonder
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why in the world those who have been
the principal sponsors of this legisla-
tion have not tried to address that dur-
ing all the time we have been consid-
ering it, whether it was when we con-
sidered it 4 years ago or when we con-
sidered it in the committee markup?
There was absolutely no attempt to do
that. There was a strong effort by our
friend and colleague Senator KOHL,
who did an outstanding job with our
last legislation that was before us. I
am very hopeful he will offer a similar
amendment this time.

But how could we possibly allow a
system that is going to take that home
from that family the Senator has out-
lined, and at the same time permit half
a dozen different States to be able to
have individuals shelter hundreds of
thousands of dollars worth of real es-
tate?

Mr. DURBIN. I thank the Senator
from Massachusetts. I think people liv-
ing in Illinois are some of the luckiest
people in the world. I think it is a won-
derful State. I am proud to represent
it. But for Joyce Owens’ situation, if
she faced the same tragedy with her
family and they lived in Florida,
Texas, or Kansas, she could keep her
home. You may say, why? Well, be-
cause the States have different stand-
ards—all the States.

What Senator KENNEDY says is, this
is national legislation, and we should
have a national standard to protect
families’ homes when they face a med-
ical crisis.

In my State, you cannot protect
much, if any, of a home. That is why
Joyce Owens will be paying off these
bills and facing debt collectors and har-
assment the rest of her natural life.
She has no way out.

The Senator is exactly right; if you
happen to live in one of these three
States, you hit the jackpot. Do you
know what some of the real sharp peo-
ple do in bankruptcy? Bowie Kuhn—do
you remember that name?—former
Commissioner of Baseball. A pros-
perous man, right? Well, he got pretty
deeply in debt one day, so he decided to
take all of his assets and buy a man-
sion in Florida and file for bankruptcy.
He filed for bankruptcy and got out
from under his debts, but they let him
keep his multimillion-dollar mansion
in Florida. Bowie Kuhn got to keep his
mansion. Joyce Owens cannot even
keep her home to try to care for her
quadriplegic son.

And you say to yourself, my friends
on the other side of the aisle, surely in
your home States you have people like
this. You must be able to find them if
you get outside this bubble we live in
here and speak to people in the real
world. Senator KENNEDY is speaking to
people in the real world, and this is
what he is hearing. This is what I hear,
and what Senator OBAMA and others
hear. That is why his amendment is so
important.

Yesterday, we lost an amendment
that said if you were serving in the
Guard or Reserve, activated to duty in
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Iraq, and you go over there to serve
your country and risk your life for
America, and you lose your business
and go into bankruptcy because you
are overseas serving America—I offered
an amendment to say, at least give
those soldiers a chance in bankruptcy
to protect their homes.

Do you know what happened to that
amendment? We lost it, 58 to 38. Many
of the 58 Senators who voted against
that amendment for the Guard and Re-
serve are the first ones waving the flag
in the Fourth of July parade: How
much we love our soldiers.

Where were they yesterday? These
great lovers of the American military
were nowhere to be found when they
had a chance to do something for them
when they serve their country and face
bankruptcy at home.

Here is a chance for some of our col-
leagues who talk long and hard about
feeling the pain of ordinary families to
do something. The Kennedy amend-
ment offers them a chance to do some-
thing, to say that in the bankruptcy
court, we will acknowledge the disas-
ters that families face across America
because of medical bills, and we will do
something about it.

I salute the Senator for his leader-
ship, and I look forward to passing the
amendment.

Mr. KENNEDY. I see my colleagues,
and I want to hear from them. But I
welcome the fact that the Senator has
brought up the issue of the National
Guard and Reserve. There are some in
this body who think that with the ac-
ceptance of the Sessions amendment
we have protected the Guard and Re-
serves. That is absolutely wrong. The
Sessions amendment only refers to the
expenditures of health care after the
individual has already been submitted
to the means test, and it only applies
to future expenditures of health care
by the Guard or the Reserve. It is my
understanding that the trustee already
has that flexibility and that authority.
I welcome the opportunity to submit
with the Senator from Illinois a legal
technical analysis of that amendment
that will reflect clearly the fact that
those guardsmen and reservists who
are activated—and I believe the figure
is up to 20,000; I know we used the fig-
ure 16,000 yesterday, but I believe the
figure is closer to 20,000—do not have
the protections that the Senator from
Illinois wanted to provide for them.

We have to be serious about this.
Hopefully, we will not be caught up in
cliches and slogans. The Senator from
Illinois had an amendment that would
have had a direct impact on protecting
the Guard and Reserve. The Sessions
amendment does not do that because
the Sessions amendment only applies
to provisions that would apply to fu-
ture health outlays. Those expendi-
tures could already be considered by
the trustee in bankruptcy.

I don’t see how those who voted for
the Sessions amendment and against
the Durbin amendment could believe
they have met the responsibilities to
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our National Guard and Reserves. I ap-
preciate, again, the Senator reminding
us about the importance of protecting
our troops. We are down in terms of re-
cruitment on the Guard and Reserve to
critical numbers. We are not meeting
our amount for Reserves and the Na-
tional Guard at the present time. If we
pass this legislation in this form it will
be a powerful message to those guards-
men and reservists who are self-em-
ployed, out there trying to serve our
country under difficult and trying cir-
cumstances, and who are in many in-
stances the sole proprietor of a small
business, that they get into the Guard
and the Reserve at their risk because
this legislation will put them at great-
er risk.

Mr. DURBIN. I thank the Senator
from Massachusetts.

We let down the Guard and Reserve
yesterday. Military families and groups
supported my amendment, but 58 Sen-
ators voted against it. They decided
that the men and women serving in the
military, risking their lives, were not
entitled to any breaks when it came to
filing bankruptcy because as they were
overseas their families and businesses
failed. That was the decision yester-
day. Fifty-eight Senators said, no, they
are not entitled to any special help.

Today we have a chance to give a
helping hand to people facing medical
crises. Over half of the bankruptcies in
America involve people who faced a
medical crisis and were crushed by it.
They turned to bankruptcy court. Sen-
ator KENNEDY gives them a chance in
that court to come out with dignity
and to start their lives anew. He gives
them a chance to keep their homes. Is
this unreasonable? I don’t think it is.
It is only fair. I gladly support the
amendments of the Senator and thank
him for offering them both.

I yield the floor.

The PRESIDING OFFICER (Mr. VIT-
TER). The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, a re-
cent study by Professor Elizabeth War-
ren and her associates at Harvard ex-
poses the flawed rationale for this leg-
islation. According to Professor War-
ren, about 2 million Americans experi-
enced medical bankruptcy, with half of
all bankruptcy filings citing medical
causes as a major factor. Among those
who cited illness as a cause of bank-
ruptcy, their average reimbursed med-
ical costs since the start of their ill-
ness was nearly $12,000, even though
more than three-quarters had health
insurance at the onset of their illness.

Professor Warren’s study found that
those who filed for medical bankruptcy
did everything they could to keep from
filing. In the 2 years before they actu-
ally declared bankruptcy, those who
filed after suffering a serious illness or
injury went through extensive sac-
rifices as they struggled to pay for
their health care and make ends meet.
One in five went without food. One-
third had their electricity shut off.
Half lost their phone service. One in
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five were forced to move. And many
more went without needed health care
or couldn’t fill a needed prescription.
And 7 percent actually had to move an
elderly relative to a less expensive
home.

According to Professor Warren, fami-
lies were bankrupted both directly by
medical costs and indirectly from lost
income when they were physically in-
capable of working. Diagnoses com-
monly named by those filing medical
bankruptcy include heart disease, trau-
ma or orthopedic problems, cancer, di-
abetes, pulmonary disease, childbirth
related or congenital disorders, ongo-

ing chronic illness, or mental dis-
orders.
Interestingly, most medical bank-

ruptcy filers had health coverage at
the onset of their illness. More than
three-quarters had coverage, and less
than 3 percent voluntarily chose to go
without insurance. The majority of
those without insurance could not af-
ford to maintain it, while almost 1 in
10 could not obtain coverage because of
pre-existing health conditions.

A significant loss of income or years
of piling up medical debt because of on-
going medical needs frequently makes
bankruptcy unavoidable. The average
out-of-pocket cost since the beginning
of the filer’s illness was significantly
higher, averaging $11,8564, although
many had much higher costs. The aver-
age out-of-pocket costs for those with
cancer was $35,000, while those families
dealing with mneurological disorders
averaged more than $15,500.

The Harvard study looks at the re-
ality of people who file bankruptcy and
what forces them into bankruptcy, and
it shows that 50 percent of those debt-
ors had significant medical debt. The
proponents of this bill want to ignore
this reality because it doesn’t fit in
with their rhetoric about the bill.

My amendment focuses on those peo-
ple for whom medical debts and lost in-
come due to illness were the primary
factors in their bankruptcies. Their
medical debts would have to equal 25
percent or more of their annual income
or they have to have lost one month’s
income due to their illness. This is
what it means to be a medically dis-
tressed debtor under my amendment.
Those families clearly deserve laws
that will protect them. As currently
written, this bill does not protect those
who were forced into bankruptcy by a
serious family illness.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

AMENDMENT NO. 32

Mr. CORZINE. Mr. President, before I
call up my amendment, let me com-
pliment the Senator from Massachu-
setts for his continued argument on be-
half of the men and women who work
very hard for a living, are put into dif-
ficult circumstances because of med-
ical care costs, and end up in a situa-
tion that is extraordinarily heavy
handed and insensitive to the realities
of what is going on with the cost of
health care. I compliment him and the
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Senator from Illinois for looking after
our men and women in uniform.

All of these are areas where the over-
all Bankruptcy Abuse Prevention and
Consumer Protection Act is missing
the point. So much of what is occur-
ring in the personal bankruptcy area is
a function of personal situations,
things that are circumstances beyond
the control of the individual. I will
talk about another one, economically
distressed caregivers, in my amend-
ment.

It is impossible to think that we need
to use a means test as the basis of how
we are solving this problem, particu-
larly when we are taking a completely
unbalanced approach and not looking
seriously at corporate bankruptcy.
Now we read in the paper today, we
have these protection trusts that are
offshore, and we even learn they are
onshore. It was published in the New
York Times today about how the
wealthy can protect their assets, not
even using the homestead. They just
set up a trust and it is automatic. They
can avoid it. But someone who has
grave medical difficulties, and in my
amendment, the long-term care situa-
tion, there is a lack of fairness that
people are just not addressing when we
are talking about Bankruptcy Code
changes that really are harsh on those
people most vulnerable in our society.

I send an amendment to the desk.

The PRESIDING OFFICER. Is there
objection to setting aside the pending
amendments? Without objection, it is
so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Jersey [Mr.
CORZINE] proposes an amendment numbered
32.

Mr. CORZINE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To preserve existing bankruptcy

protections for individuals experiencing

economic distress as caregivers to ill or
disabled family members)

On page 19, strike line 13, and insert the
following:

monthly income.

‘“(8) No judge, United States trustee (or
bankruptcy administrator, if any), trustee,
or other party in interest may file a motion
under paragraph (2) if the debtor is an eco-
nomically distressed caregiver.”.

On page 113, between lines 19 and 20, insert
the following:

(4) by inserting after paragraph (14A), as
added by this Act, the following:

‘“(14B) ‘economically distressed caregiver’
means a caregiver who, in any consecutive
12-month period during the 3 years before the
date of the filing of the petition—

‘“(A) experienced a reduction in employ-
ment for not less than 1 month to care for a
family member, including a spouse, child,
sibling, parent, grandparent, aunt, or uncle;
or

“(B) who has incurred medical expenses on
behalf of a family member, including a
spouse, child, sibling, parent, grandparent,
aunt, or uncle, that were not paid by any
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third party payer and were in excess of the
lessor of—

‘(i) 25 percent of the debtor’s household in-
come for such 12-month period; or

‘(ii) $10,000.”’; and

(5) by inserting after paragraph (44), the
following:

‘“(44A) ‘reduction in employment’ means a
downgrade in employment status that cor-
relates to a reduction in wages, work hours,
or results in unemployment.”’.

Mr. CORZINE. Mr. President, eco-
nomically distressed caregivers are
those who have incurred substantial
medical debt on behalf of dependent or
nondependent family members. This is
the easy thing, taking care of mom and
dad. It is a normal value concept in
America that people look after their
seniors. Sometimes that comes at an
enormous cost to those families’ abil-
ity to maintain their employment sta-
tus or reduced hours or wage levels.
Many people have to go on the unem-
ployment rolls.

There are an estimated 44 to 50 mil-
lion family caregivers in our country, a
large number. Nobody really knows the
number. These Americans spend any-
where from a few hours a week to 40
hours a week or more taking care of a
loved one, sick or disabled.

These individuals provide an enor-
mous service to our society because the
costs they take up are not borne by the
broader society through Medicaid or
other areas, and they provide an enor-
mous benefit to their families. The eco-
nomic estimate of this value is over
$257 billion annually. According to the
National Family Caregivers Associa-
tion, in my home State, there are
830,000 or so family caregivers. So New
Jersey has 830,000 of these people in a
population of about 8.5 million. Almost
10 percent of the population is involved
with family caregiving. The estimated
value is just shy of $8 billion.

That unpaid care comes with a real
cost. According to Harvard Law School
Professor Elizabeth Warren, whom I
know Senator KENNEDY has quoted a
number of times in the presentation,
approximately 125,000 American fami-
lies in this long-term care situation,
family caregiving situation, go and de-
clare bankruptcy each year because of
their inability to work. It is really a
Hobson’s choice about whether they
take care of their families or go to
work. It puts them in an incredible po-
sition of choosing what they think is
right for their family or whether they
deal with the economic system, which
now, according to the means test, will
put them into chapter 13. It is an in-
credible thing that we are foisting on
the American people.

I have one anecdote everybody should
look to regarding the practical reality
of these situations. A young lady from
Blackwood, NJ, wrote to my office
talking about this bill. She is 31 years
old and the sole caregiver for her hus-
band, who is 47 and has Lou Gehrig’s
disease. He is in a long-term care situa-
tion. He will be there for as long as he
is able to sustain himself with this
tragic disease. They have four young
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daughters, 11, 7, 2, and 6 weeks old. She
is the sole caregiver. She has $40,000 in
medical bills, with untold numbers
ahead of her. The financial strain for
her and her children will put her into
bankruptcy. Is this a lady who ought to
go directly to chapter 13 because she
doesn’t meet the median income stand-
ard?

It is inconceivable in my mind that
we are prepared to let those who are
doing very well in life set up these pro-
tection trusts that we know about,
which protect the wealthy who have
fancy homes and homestead rebate sit-
uations, and the young woman in
Blackwood cannot protect herself, her
four daughters, and take care of her
husband. This is outside of the realm of
reason, and it doesn’t make sense eco-
nomically for the country because
what is going to happen is this indi-
vidual is going to be on charity care or
Medicaid to take care of the medical
bills of her husband, who has Lou
Gehrig’s Disease. They are going to
turn somewhere, and we are going to
pay for it. We have taken away the op-
portunity for that individual to take
care of her family. And $257 billion
worth of long-term caregiving is the es-
timate we have in this society. We are
going to put that at risk through this
bill. We ought to amend that. We ought
to have standards set with regard to in-
dividuals who are giving care to their
families and those they are responsible
for and take care of these 125,000 folks
who declare bankruptcy each year and
make sure they are not forced into
chapter 13. This is a mistake. It is es-
sential that people recognize what we
are doing here in a practical sense—un-
dermining that safety net provided to
families and individuals. I hope my col-
leagues will support my amendment
and support Senator KENNEDY’s be-
cause the broader question of medical
care is a driving force in over 50 per-
cent of all of the bankruptcies in this
country.

It is hard to imagine that we are
going to put folks into this indentured
servitude, which is only going to lead
to most of them using other social
services in the country and will rack
up even higher costs in Medicaid and
charity care. The cost is going to come
out, and the credit card companies are
going to benefit. It doesn’t seem to be
a sensible economic practice.

Mr. KENNEDY. If the Senator will
yield, those who have been proponents
say: Look, we have these spendthrifts
who use these credit cards and go to
the malls and exceed their credit, and
there has to be accountability and re-
sponsibility to make sure they are
going to effectively be dealt with. So
we have, allegedly, this legislation. It
has been pointed out during the course
of the debate that even the credit card
companies say it is less than 10 percent
of all filers that fall in to this spend-
thrift category. Most of the commis-
sions that have studied bankruptcy
over a period of time have actually put
it at 4 or 5 percent. Nonetheless, we are
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passing this legislation that is going to
have the impact that the Senator has
mentioned in terms of those who are
involved in long-term care or those
who are elderly and have three times
the bankruptcies today then they did
in the past, with the average income
for seniors being $25,000—large spend-
thrifts, seniors, large spendthrifts. But
the tragedy is that they run into the
health care challenges, cancer or
stroke, and they run up these medical
bills, and they will end up losing their
homes and with their lives virtually
being destroyed.

Does the Senator not agree that we
ought to be able to fashion pretty eas-
ily legislation to deal with those who
are involved in the excesses of spending
in relationship to credit, and we ought
to have accountability for those peo-
ple? But that isn’t what this bill is, is
it? That isn’t what this legislation is
really all about, is it? Doesn’t the Sen-
ator agree with me that we could fash-
ion a bill to address the needs that are
out there? But this bill isn’t it. I would
be interested in the Senator’s view, as
somebody who has had great experi-
ence and a background in under-
standing both credit and the financial
world. I believe his views on this would
be enormously valuable.

Mr. CORZINE. The Senator from
Massachusetts asks the correct ques-
tion. What is the problem we are ad-
dressing here? Is it a narrow problem of
a few abusers of the credit system—and
the estimates I see are 10 percent or
less—and when we address that, are we
encompassing far too many people who
are situationally disadvantaged by how
the bankruptcy system would work in
future circumstances?

The Reserve and Guard folks who the
Senator from Illinois talked about, the
people who are dealing with an out-of-
control cost structure in our medical
system or long-term caregivers—44
million people who are looking after
seniors and disabled in this country are
getting not a whit paid for from that.
We are going to impose a cost on them
that we are going to end up paying
back in the Medicaid system? It is just
bad economics. It is not even smart
public policy, saying, let’s do an ac-
counting estimate of what the cost is
and the way it is today, where people
are providing $257 billion worth of aid,
and we are going to turn around and
force that into a system. I don’t know.
Where I came from, we like to look at
the costs and the benefits, and we try
to identify the right side of the equa-
tion.

In my view, this bankruptcy bill is
not taking into account these very im-
portant situational circumstances. It is
going to raise enormously the cost of
doing health care business in this coun-
try and the cost of recruitment in our
military, and the only people who will
benefit are the guys who have the
smart lawyers who will teach them
how to put protective trusts together
and move to Florida or wherever the
homestead protections are the highest.
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It is a disaster economically, as well as
for individuals’ lives.

I appreciate the question. We ought
to try to work to amend this legisla-
tion so we are dealing with the 10 per-
cent of the people who are trying to
avoid paying their bills. Most people do
not want to be in bankruptcy.

I ask unanimous consent that a Con-
sumer Federation of America be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Hon. JOHN CORNYN,
U.S. Senate,
Washington, DC.

DEAR SENATOR CORNYN: The Consumer Fed-
eration of America applauds your efforts to
prevent corporations in financial trouble
from fleeing their home states to declare
bankruptcy in courts far from their workers,
retirees, shareholders and small business
vendors. We strongly support S. 314, the
Fairness in Bankruptcy Litigation Act of
2005, which would require corporations to de-
clare bankruptcy in the states in which they
are headquartered or have their principal as-
sets, as opposed to their state of incorpora-
tion. It would also forbid parent companies
from filing first through a subsidiary cor-
poration in an effort to manipulate the
bankruptcy venue.

The raft of corporate scandals in the last
few years has exposed many flaws in a sys-
tem of market oversight that used to be the
envy of the world. Many investors lost faith
in our markets, tens of thousands of employ-
ees lost their jobs and retirees have lost sig-
nificant portions of their pension plans. Cor-
porate officers systematically looted their
companies and lined their pockets, even as
their companies’ financial position began to
deteriorate.

To add insult to injury, firms like Enron
and Worldcom filed for bankruptcy in New
York, far from their headquarters in Texas
and Mississippi. Other infamous bank-
ruptcies involving the Boston-based Polaroid
Corporation and Texas-based Continental
Airlines ended up in Delaware courts. By fil-
ing for bankruptcy thousands of miles from
their principal place of business, these com-
panies were gaming the system. They chose
bankruptcy courts well-known for their leni-
ency with debtor corporations. These firms
were also shutting out employees, retirees,
small business vendors and some creditors
from meaningfully participating in the
bankruptcy proceeding, making it far more
likely that these individuals would end up fi-
nancially stranded.

Thank you for your efforts to correct this
corporate bankruptcy abuse. I strongly urge
you to formally offer it as an amendment to
bankruptcy legislation, S. 256.

Sincerely,
TRAVIS B. PLUNKETT,
Legislative Director,
Consumer Federation of America.

The PRESIDING OFFICER. The Sen-

ator from Minnesota is recognized.
AMENDMENT NO. 31

Mr. DAYTON. Mr. President, I call
up amendment No. 31 and ask for its
immediate consideration.

The PRESIDING OFFICER. Without
objection, the pending amendments
will be set aside. The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Minnesota [Mr. DAYTON]
proposes an amendment numbered 31.
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Mr. DAYTON. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To limit the amount of interest

that can be charged on any extension of

credit to 30 percent)

At the appropriate place, insert the fol-
lowing:

SEC. . TERMS OF CONSUMER CREDIT.

(a) CAP ON INTEREST CHARGEABLE.—A cred-
itor who extends credit to any consumer
shall not impose a rate of interest in excess
of an annual rate of 30 percent with respect
to the credit extended.

(b) PREEMPTION OF STATE LAW.—The provi-
sions governing rates of interest under sub-
section (a) shall preempt all State usury
laws.

(¢c) EXEMPTION TO PREEMPTION.—If a State
imposes a limit on the rate of interest
chargeable to an extension of credit that is
less than the limit imposed under subsection
(a), that State law shall not be preempted
and shall remain in full force and effect in
that State.

Mr. DAYTON. Mr. President, I salute
my colleague, Senator KENNEDY, for his
powerful and heroic statements today
on behalf of the people of America who
do not have the time or the money to
come to Washington or hire expensive
lobbyists to press their causes in the
Senate. He has championed their con-
cerns for decades now.

I am very proud to have been a mem-
ber of his caucus a short while ago, lis-
tening to him speak the truth about
this legislation, which is a totally one-
sided assault on real Americans, the
folks we see out there in our States
who cannot be here because they are
working, because they have earned a
decent living, a middle-income living,
but they are not getting rich, and they
are not taking advantage of programs,
but they have suffered the kind of per-
sonal misfortunes Senator KENNEDY,
Senator DURBIN, and others have de-
scribed—serious injuries, illnesses to
themselves, to their spouses, or to
their children. But they do not have
health coverage, or they actually find
out now they have health coverage, but
the gaps in that coverage are so large
or the copayments are so high they run
up debts they cannot afford.

We can talk about people who lost
their jobs and often, therefore, their
health coverage, which means they
have added economic misfortune on to
a health crisis. They are the targets of
this legislation, the victims of this leg-
islation. It is self-entitled the Bank-
ruptcy Abuse Prevention and Con-
sumer Protection Act. If this bill is a
consumer protection act, believe me,
the consumers of America are in very
serious trouble. This is a Credit Card
Company Protection Act. The poor
credit card companies of America are
the innocent victims, we are being
told, if we believe what we are hearing
from the other side, of some supposed
massive consumer fraud when, in fact,
in the 8 years since this legislation was
first introduced, the number of credit
card solicitations in this country has
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doubled to 5 billion a year. Between
1993 and 2000, the amount of credit ex-
tended to people in this country grew
from $77 billion to almost $3 trillion.

During the 8 years of the existence of
this legislation, the bankruptcy filings
in America have increased by 17 per-
cent, and the credit card company prof-
its have increased by 163 percent, from
$11.5 billion to over $30 billion in prof-
its last year. Does that seem like an in-
dustry that is facing a financial crisis
or is being taken advantage of by peo-
ple who are trying to get out from
under their responsibilities? Not at all.
In fact, the opposite. In fact, the oppo-
site is that the credit card companies
are taking advantage of Americans,
not the other way around.

Some courts around the country have
demanded that the credit card compa-
nies disclose the amount that remains
to be repaid from what was actually
borrowed and how much are the fees,
the penalties, and the interest rates
they are charging. It turns out that
with the interest rates conventionally
charged and the terms and conditions
that are written into these agreements,
many of the credit card companies are
actually billing two times or more
than the amount that is actually bor-
rowed or remains to be paid. Often now
it is higher than that.

Here is a form of a loan operation in
my home State of Minnesota called
Money Centers. Their slogan is: ‘“We
make it easy.” They make it easy all
right. Their annual interest charge is
384 percent. But that is a bargain com-
pared to Check and Go in Wisconsin.
Their annual interest charge is 535 per-
cent. Both of them combined do not
equal the interest rate that is charged
by the County Bank of Rehoboth
Beach, DE, whose annual interest rate
is 1,095 percent of annual interest
charged on the amount that is bor-
rowed. Now that is real abuse. That
goes way beyond what we call preda-
tory lending. That is ‘‘terroristic”
lending. Yet this bill before us does
nothing about those lenders’ abuses
that drive far more people into bank-
ruptcy than what we are hearing about
from the other side today.

This legislation does nothing about
hospitals and other health care pro-
viders who charge uninsured patients
much more than they charge their in-
sured patients, or those covered by pro-
grams such as Medicare and Medicaid,
and then turn around and charge exor-
bitant interest rates on top of on bills
of tens of thousands of dollars to the
very people they are supposed to be
helping who cannot possibly afford,
with moderate incomes, to repay those
kinds of costs.

That overcharge for the uninsured is
why an overnight stay at a Virginia
hospital costs $6,000 if someone is on
Medicaid, but it costs $29,000 if it is
Paul Shipman who had a heart attack
and is uninsured. That is why a woman
named Rose Schaffer, who is now being
harassed by a hospital collection unit
after she suffered a heart attack, said:
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The hospital saved my life, but now they
are trying to kill me.

This bill also does nothing about the
abuses of bankruptcy laws that allow
large corporations to declare bank-
ruptcy, dump their pensions and their
retiree health benefits, and then
emerge from bankruptcy and leave
thousands of innocent victims. I met
with some of them just this last week
in my State of Minnesota. It is heart-
breaking. It makes you want to cry,
and then it makes you so angry at the
injustice that has occurred to good,
hard-working men and women who
have worked all their lives, played by
the rules, did everything they are sup-
posed to do, did their part, helped build
these companies, and now they are re-
tired and the companies go into bank-
ruptcy, such as mining companies. As
one of the workers said: A company
gets the mine, and we get the shaft.
The company comes out of bankruptcy
court proceedings and it is profitable
again, having left behind its pension
obligations and its health obligations
to retirees—people who are betrayed,
abandoned, and left destitute with no
recourse whatsoever.

Those are the terrible and huge
abuses of bankruptcy laws that are de-
stroying lives in Minnesota and across
this country and are leaving American
taxpayers with billions of dollars of un-
funded pension obligations that they
are going to have to pay rather than
the companies that incurred them.
This legislation before us does nothing
about addressing those abuses.

A spokesperson for the distinguished
chairman of the Senate Finance Com-
mittee, the author of this legislation,
Senator GRASSLEY, said on behalf of
Senator GRASSLEY, when he recently
reintroduced the legislation:

People who have the ability to repay some
or all of their debts should not be able to use
bankruptcy as a financial planning tool so
they get out of paying their debts scot-free
while honest Americans who play by the
rules have to foot the bill.

I do not think any of us would dis-
agree with that; I certainly would not.
Then I see these companies using bank-
ruptcy law as a financial planning tool,
as a corporate car wash where they can
go through and clean their ledgers of
these obligations to workers and retir-
ees and come out, reestablish profit-
ability, and these men and women,
good Americans, are left behind with
nothing.

Again, that is an injustice enough by
itself, but the other result is the tax-
payers pay the bill. This bill does noth-
ing about that. So my amendment ac-
tually adds a real consumer protection
clause to the bill that otherwise does
not deserve the name. It would limit
the maximum annual interest that
could be charged by anyone, any lend-
er, to 30 percent.

Now, that tells us how bad things are
in this country, that a 30-percent inter-
est charge would actually be a reduc-
tion. Right now inflation has been run-
ning less than 2 percent annually. The
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current rate for a 3-month Treasury
bill is 2.75 percent. The prime lending
rate is 5% percent. Thirty percent as a
ceiling of what could be charged annu-
ally is still consumer abuse, but it is a
lot better than 384 percent or 1,095 per-
cent or 1,095 percent. So that is what
this amendment would do. It would set
a limit of the annual interest rate that
could be charged by any lender to 30
percent.

If somebody believes it is not profit-
able for them to lend money, for what-
ever reasons, liability, likelihood of re-
payment, whatever else, that it is not
profitable at a 30-percent annual inter-
est, I say it is not a wise loan for the
lender and it is not a wise loan for the
borrower.

We have too many people in this
country who are taking advantage of
others and charging these astronom-
ical, shameful, disgraceful, and they
ought to be illegal, rates of interest
and taking advantage of those people,
driving them deeper into debt, many of
those that my colleagues have cited as
being the culprits in this situation, the
nonhealth care borrowers who are run-
ning up these credit card debts.

If someone is paying 384-percent in-
terest a year, they are going to run up
that debt very fast. If someone is pay-
ing 1,095-percent interest on anything
they have borrowed, believe me, any-
body in this country is going to be
needing to file for bankruptcy very
fast. This bill does not even mention
those abuses.

This amendment would put a real
consumer protection clause into this
bill and for that reason, as well as
basic justice, we should do what this
body is supposed to do, which is to
stand up and protect Americans. I urge
my colleagues to give it their support.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

AMENDMENT NO. 19

Mrs. FEINSTEIN. Mr. President, I
call up amendment No. 19.

The PRESIDING OFFICER. Is there
objection to setting aside the pending
amendments?

Without objection, it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from California [Mrs. FEIN-
STEIN], for herself, Mr. KyL, and Mr. BROWN-
BACK proposes an amendment numbered 19.

Mrs. FEINSTEIN. Mr. President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To enhance disclosures under an
open end credit plan)

Beginning on page 473, strike line 14 and
all that follows through page 482, line 24, and
insert the following:

Section 127(b) of the Truth in Lending Act
(15 U.S.C. 1637(b)) is amended by adding at
the end the following:

/(11) ENHANCED DISCLOSURE UNDER AN OPEN
END CREDIT PLAN.—
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‘“(A) IN GENERAL.—A credit card issuer
shall provide, with each billing statement
provided to a cardholder in a State, the fol-
lowing on the front of the first page of the
billing statement in type no smaller than
that required for any other required disclo-
sure, but in no case in less than 8-point cap-
italized type:

‘(i) A written statement in the following
form: ‘Minimum Payment Warning: Making
only the minimum payment will increase the
interest you pay and the time it takes to
repay your balance.’.

“‘(ii) Either of the following:

“(I) A written statement in the form of and
containing the information described in item
(aa) or (bb), as applicable, as follows:

‘“(aa) A written 3-line statement, as fol-
lows: ‘A one thousand dollar ($1,000) balance
will take 17 years and 3 months to pay off at
a total cost of two thousand five hundred
ninety dollars and thirty-five cents
($2,590.35). A two thousand five hundred dol-
lar ($2,500) balance will take 30 years and 3
months to pay off at a total cost of seven
thousand seven hundred thirty-three dollars
and forty-nine cents ($7,733.49). A five thou-
sand dollar ($ 5,000) balance will take 40
years and 2 months to pay off at a total cost
of sixteen thousand three hundred five dol-
lars and thirty-four cents ($16,305.34). This
information is based on an annual percent-
age rate of 17 percent and a minimum pay-
ment of 2 percent or ten dollars ($10), which-
ever is greater.’. In the alternative, a credit
card issuer may provide this information for
the 3 specified amounts at the annual per-
centage rate and required minimum pay-
ment that are applicable to the cardholder’s
account. The statement provided shall be im-
mediately preceded by the statement re-
quired by clause (i).

‘““(bb) Instead of the information required
by item (aa), retail credit card issuers shall
provide a written 3-line statement to read, as
follows: ‘A two hundred fifty dollar ($250)
balance will take 2 years and 8 months to
pay off a total cost of three hundred twenty-
five dollars and twenty-four cents ($325.24). A
five hundred dollar ($500) balance will take 4
years and 5 months to pay off at a total cost
of seven hundred nine dollars and ninety
cents ($709.90). A seven hundred fifty dollar
($750) balance will take 5 years and 5 months
to pay off at a total cost of one thousand
ninety-four dollars and forty-nine cents
($1,094.49). This information is based on an
annual percentage rate of 21 percent and a
minimum payment of 5 percent or ten dol-
lars ($10), whichever is greater.’. In the alter-
native, a retail credit card issuer may pro-
vide this information for the 3 specified
amounts at the annual percentage rate and
required minimum payment that are appli-
cable to the cardholder’s account. The state-
ment provided shall be immediately preceded
by the statement required by clause (i). A re-
tail credit card issuer is not required to pro-
vide this statement if the cardholder has a
balance of less than five hundred dollars
($500).

“(II) A written statement providing indi-
vidualized information indicating an esti-
mate of the number of years and months and
the approximate total cost to pay off the en-
tire balance due on an open-end credit card
account if the cardholder were to pay only
the minimum amount due on the open-ended
account based upon the terms of the credit
agreement. For purposes of this subclause
only, if the account is subject to a variable
rate, the creditor may make disclosures
based on the rate for the entire balance as of
the date of the disclosure and indicate that
the rate may vary. In addition, the card-
holder shall be provided with referrals or, in
the alternative, with the ‘800’ telephone
number of the National Foundation for Cred-
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it Counseling through which the cardholder
can be referred, to credit counseling services
in, or closest to, the cardholder’s county of
residence. The credit counseling service shall
be in good standing with the National Foun-
dation for Credit Counseling or accredited by
the Council on Accreditation for Children
and Family Services. The creditor is re-
quired to provide, or continue to provide, the
information required by this clause only if
the cardholder has not paid more than the
minimum payment for 6 consecutive months,
beginning after January 1, 2005.

“(iii)(I) A written statement in the fol-
lowing form: ‘For an estimate of the time it
would take to repay your balance, making
only minimum payments, and the total
amount of those payments, call this toll-free
telephone number: (Insert toll-free telephone
number).’. This statement shall be provided
immediately following the statement re-
quired by clause (ii)(I). A credit card issuer is
not required to provide this statement if the
disclosure required by clause (ii)(II) has been
provided.

‘“(IT) The toll-free telephone number shall
be available between the hours of 8 a.m. and
9 p.m., 7 days a week, and shall provide con-
sumers with the opportunity to speak with a
person, rather than a recording, from whom
the information described in subclause (I)
may be obtained.

‘“(ITII) The Federal Trade Commission shall
establish not later than 1 month after the
date of enactment of this paragraph a de-
tailed table illustrating the approximate
number of months that it would take and the
approximate total cost to repay an out-
standing balance if the consumer pays only
the required minimum monthly payments
and if no other additional charges or fees are
incurred on the account, such as additional
extension of credit, voluntary credit insur-
ance, late fees, or dishonored check fees by
assuming all of the following:

‘“(aa) A significant number of different an-
nual percentage rates.

‘“(bb) A significant number of different ac-
count balances, with the difference between
sequential examples of balances being no
greater than $100.

‘““(ce) A significant number of different
minimum payment amounts.

“(dd) That only minimum monthly pay-
ments are made and no additional charges or
fees are incurred on the account, such as ad-
ditional extensions of credit, voluntary cred-
it insurance, late fees, or dishonored check
fees.

“(IV) A creditor that receives a request for
information described in subclause (I) from a
cardholder through the toll-free telephone
number disclosed under subclause (I), or who
is required to provide the information re-
quired by clause (ii)(II), may satisfy the
creditor’s obligation to disclose an estimate
of the time it would take and the approxi-
mate total cost to repay the cardholder’s
balance by disclosing only the information
set forth in the table described in subclause
(ITII). Including the full chart along with a
billing statement does not satisfy the obliga-
tion under this paragraph.

‘(B) DEFINITIONS.—In this paragraph:

‘(1) OPEN-END CREDIT CARD ACCOUNT.—The
term ‘open-end credit card account’ means
an account in which consumer credit is
granted by a creditor under a plan in which
the creditor reasonably contemplates re-
peated transactions, the creditor may im-
pose a finance charge from time to time on
an unpaid balance, and the amount of credit
that may be extended to the consumer dur-
ing the term of the plan is generally made
available to the extent that any outstanding
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balance is repaid and up to any limit set by
the creditor.

‘‘(ii) RETAIL CREDIT CARD.—The term ‘retail
credit card’ means a credit card that is
issued by or on behalf of a retailer, or a pri-
vate label credit card, that is limited to cus-
tomers of a specific retailer.

*(C) EXEMPTIONS.—

(i) MINIMUM PAYMENT OF NOT LESS THAN
TEN PERCENT.—This paragraph shall not
apply in any billing cycle in which the ac-
count agreement requires a minimum pay-
ment of not less than 10 percent of the out-
standing balance.

‘‘(ii) NO FINANCE CHANGES.—This paragraph
shall not apply in any billing cycle in which
finance charges are not imposed.”.

Mrs. FEINSTEIN. I ask unanimous
consent to add Senator BROWNBACK’S
name to this amendment as a cospon-
SOr.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. FEINSTEIN. Mr. President, this
amendment is offered on behalf of the
Senator from Arizona, Mr. KyL, and
myself. Because Senator KYL has an
urgent appointment, I will make a very
brief statement and then turn it over
to Senator KyL, and then I will wrap
up. I ask unanimous consent to be able
to do that.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. FEINSTEIN. Mr. President,
today 144 million Americans have cred-
it cards and they are charging more
debt than they have in the past. Let
me give one example of that. Credit
card debt between 2001 and 2002 in-
creased 8% percent. Between 1997 and
2002, it increased 36 percent, and be-
tween 1992 and 2002, it increased by 173
percent. Forty to 50 percent of all cred-
it card holders make only the min-
imum payment.

I am a supporter of the bankruptcy
bill, but here is the rub: Individuals get
six, seven, or eight different credit
cards, pay only the minimum payment
required, and then end up with debt
rolling over their shoulders like a tsu-
nami. That happens in case after case.
So that is the predicate for this amend-
ment. It is like Senator AKAKA’S
amendment, but it is less onerous than
the amendment of Senator AKAKA. I
will explain that, but first I defer to
my cosponsor, the Senator from Ari-
zZona.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Arizona is recognized.

Mr. KYL. Mr. President, I thank the
Senator from California for deferring
because I do have only a moment. I
join her in speaking in favor of this
amendment and laying it before our
colleagues. The point of the bank-
ruptcy reforms is to try to help people
get into a position to pay their obliga-
tions freely contracted and to try to
make sure that creditors get as much
of what they are owed as possible. Part
of that is to try to help people not get
into situations where they are not
going to be able to pay their debts, and
that is the basic philosophy of this
amendment.

One can go too far and put conditions
on companies such as credit card com-
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panies, for example, that are so oner-
ous that they cannot possibly comply.
People want to have ease of dealing
with credit cards, but one can also get
into a lot of trouble with credit card
debt, as everybody acknowledges. It
can get away from a person if they are
not careful. What this amendment does
is to borrow from a California statute
that was declared invalid in California
by a Federal court only because it was
preempted by the Federal law, the
Truth In Lending Law, which we are
hereby amending, so that that same
provision would apply again in Cali-
fornia and to the other States as well.

It requires the companies that offer
these cards, when they find someone is
paying the minimum amount on a
monthly basis, to let them know what
will happen or what can happen if they
continue to do that, which is essen-
tially that a person is going to end up
paying a lot of interest and they are
going to end up with a huge debt at a
certain point in time that they are not
aware of. They need to be aware of it.
So we are going to tell the person ei-
ther hypothetically, if it is not possible
to do it on an individual basis, or indi-
vidually, what the consequences of
their paying this minimum amount
are, a way to try to help people under-
stand what they are doing and thereby
better arrange their affairs so they can
pay their debts, and therefore the
creditors get paid. That is a win/win for
everybody.

We have tried to strike the right bal-
ance. I think the legislation that was
offered by Senator AKAKA was simply
seen as unworkable and that is why I
opposed it. The concept is not bad; it is
that the execution of it would not be
possible. We think this strikes a better
balance. If our colleagues can dem-
onstrate that somehow or other this is
impossible to do, we invite them to
demonstrate that. We think it strikes
the right balance and yet achieves both
of the objectives of helping people keep
their affairs straight and making sure
all of the creditors get paid.

We will have more to say, but I do
only have a moment. I thank Senator
FEINSTEIN for her leadership on this
issue, for bringing it to my attention
and for helping to pursue it today.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. I thank the Sen-
ator from Arizona for his cosponsorship
on this amendment and also for his
friendship as well.

We have talked about credit card
debt increasing. Let me talk a little bit
about what it is today. It has increased
from about $251 billion in 1990 to over
$790 billion in the year 2000. That is an
increase of 300 percent.

There has been a dramatic rise in
personal bankruptcies during these
same years. In 1990 there were 718,107
personal bankruptcies. In 2000 that
number had almost doubled to 1,217,972
personal bankruptcy filings. In 2004 it
went up again, to 1,563,145 personal
bankruptcy filings. Many of these per-
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sonal bankruptcies are from people
who get a credit card. It looks alluring.
They do not recognize what a 17-, 18-,
19-percent interest rate can do. They
pay just the minimum payment. They
pay it for 1 year, 2 years—they have
something else, they get another card,
they get another card, they get another
card, they do the same thing.

They get 2 or 3 years down the pike
and they find that the interest on the
debt is such that they can never repay
these cards, and they do not know what
to do about it.

We say that the credit card compa-
nies have some responsibility. During
the first 6 months of the minimum pay-
ment of the balance, the credit card
companies, under this amendment,
would just put forward what they nego-
tiated to put forward in California.
There are a couple of options, and it is
just really incremental debt sizes. If
you have $1,000 worth of debt, and you
make the minimum payment, this is
what happens. If you have $2,5600 worth
of debt or $5,000 worth of debt, this is
what happens. So there is that scheme
and that is in the underlying bill. Or
another one, which is $250, $500, or $750
in debt.

After that, if the consumer makes
only minimum payments for 6 consecu-
tive months, then this is where the bill
comes in. The credit card company is
responsible for letting the individual
know essentially how much interest
they have, and disclose in each subse-
quent bill the length of time and total
cost which is required to pay the debt
plus interest.

People have to know this. If they are
a minimum-payment person, they have
to know what it means to make those
minimum payments over a substantial
period of time.

The amendment would also require
that credit card companies be respon-
sible to put out a 800 number, included
on the monthly statement, where con-
sumers can call to get an estimate of
the time it would take to repay their
balance, if only making minimum pay-
ments, and the total amount of those
payments. If the consumer makes only
minimum payments for these 6 months
they, then, receive the 800 number and
they can begin to get involved and un-
derstand it.

Senator KYL pointed out the dif-
ferences between our bill and the
Akaka amendment. The underlying
bill, as I said, provides only for basic
payment disclosure. The bill does not
require credit card companies to dis-
close to card holders exactly how much
each individual card holder will need to
pay, based on his or her own debt, if a
card holder is only making minimum
payments.

As I said, what we do is after 6
months of these basic minimum pay-
ments, then the credit card company
must let the individual know: You have
X dollars remaining on your debt, the
interest is Y, and your payout time
will take Z, or whatever it is.

We think this is extraordinarily im-
portant. We believe it will minimize
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bankruptcies. This, I suppose, is what I
deeply believe. When companies charge
very substantial interest rates, they
have an obligation to let the credit
card holder know what those minimum
payments really mean, in terms of the
ability of a minimum payment to com-
pletely pay back that debt—how long it
takes. I have people close to me I have
watched, with six or seven credit cards,
and it is impossible for them, over the
next 10 or 15 years, to pay off the debt
if they continue making just minimum
payments. Therefore, they have to find
a way to resolve that debt. To date,
you have two recourses.

One recourse is you go into a coun-
seling center and they can repackage
all this debt for you and put it into one
and somehow work out an agreement
with the credit card company. I tried
to do this for someone. As a matter of
fact, the credit card company would
not agree to any reduced payment. Or
they go into bankruptcy.

These huge numbers of bankruptcy
filings show that this is, indeed, a prob-
lem. If we are going to have a bank-
ruptcy bill, and I certainly support a
bankruptcy bill, it is also important
that the credit card companies play
their role in disclosure. That disclosure
is that if you make a minimum pay-
ment, and your interest is 17, 18, 19 per-
cent or even 21 percent, here is what it
means in terms of the length of time
you will be paying your bill and what
it will take to pay that bill.

I think you will have people who are
more cautious, which I believe is good
for the bankruptcy courts in terms of
reducing their caseloads, and also good
for American consumers.

I join with Senators KYL and BROWN-
BACK in presenting this amendment,
which is a kind of compromise to the
Akaka amendment, in hopes that the
Senate will accept it.

I yield the floor.

The PRESIDING OFFICER (Mr. MAR-
TINEZ). The Senator from Alabama is
recognized.

Mr. SESSIONS. Mr. President, I
thank Senator FEINSTEIN for her com-
ments. As I see it, we have probably a
couple of little difficulties with amend-
ing the Truth in Lending Act—the
Banking Committee has jurisdiction
over that—how we will go forward. I do
agree with the Senator from California
that the plain fact is that credit card
companies have an interest in getting
reliable credit card holders not to pay
on time—because they would be mak-
ing 18 percent or whatever percent in-
terest—if they are reliable people and
they pay their debts. So I think some-
times their disclosure is not clear
enough on the minimum payment.
They put the minimum payment in big
print and the total amount due is
printed small because I think some-
times they don’t really want people to
pay it early. Some attention should be
given to that, and I would consider
their amendment.

Let me repeat what we are about
here. We have been hearing all day, vir-
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tually, about health care bankruptcies
as if this bankruptcy bill does not pro-
vide relief for people who have health
care debts. It certainly does. What we
are about is to reform the procedure of
Federal bankruptcy courts in America.
All over this country there are Federal
courts, bankruptcy courts. They han-
dle the petitions of people who have in-
curred debts that they say they are un-
able to repay. They would like to wipe
out those debts, not owe anybody any-
thing. Stop the phone calls, stop the
lawsuits—nada—not pay what they
owe.

We provide for that. As has been stat-
ed before, the last numbers we have, 1.6
million people have filed that way.

I would say without doubt that a
number of those people who have filed,
quite a number, really needed that re-
lief for whatever reason. They got
themselves in serious financial trouble.
It is interesting that people who man-
age their money well are very careful
with how they spend. They don’t run
off and buy new cars. They take care of
their money carefully. They don’t usu-
ally end up in bankruptcy court—very
seldom. Look around at your neigh-
bors, the people you know who take
care. They don’t overdress. They drive
a modest car. They take care of their
money. They are not filing bankruptcy.

Some of them get into trouble
through no fault of their own, no
doubt. But I am just saying that.

There are advertisements all over
America in newspapers and late night
TV and cable: Come on down. Wipe out
your debts. You don’t have to pay what
you owe. Just come on and talk to old
Joe, your good, friendly bankruptcy at-
torney, and he will just wipe them all
out.

Do you know what they tell them
when they come in there? They say:
Take out your credit card. I want you
to take your paycheck that is coming
in now, you pay that to me, pay my
fee, and you put everything else on
your credit card. Then when you are
bankrupt you just wipe that out and
you don’t have to pay the credit card
company.

That is the way it works. We know
that. People are following the advice of
their lawyer. Lawyers are giving them
advice based on what the law allows
them to do.

Mr. President, you are a lawyer.
When you come in there, the law al-
lows you to tell your client that is
what they ought to do and it is going
to save them money. Then they do it.
It is not illegal. I guess it can’t even be
said to be unethical, because it is pro-
vided for under the Federal bankruptcy
law that we in this Senate are respon-
sible for creating, monitoring, and fix-
ing when it is not working right. That
is all T am saying. We are not here to
deal with the uninsured on a bank-
ruptcy reform bill. We are not here to
fix all the language on bank lending
and interest rate problems in America
on a bankruptcy bill.

This legislation is now up for its
fourth time in the Senate. We have al-
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ready had four markups in Judiciary
over 8 years. It is basically the same
bill. It is time for us to have some re-
form. That is all we are saying.

I want to talk about the health care
debt. I hate to say it. We have had
some demagogic comments. You know,
some of them have been down here—
not Senators FEINSTEIN and KyL—talk-
ing about credit card companies. When
they give out money they are bad com-
panies, as though they are the evil
forces. I know they have a profit inter-
est. I know they like to get that high
interest rate. I know they are not un-
happy if my mother sends in by mis-
take the minium payment rather than
the total debt due when she probably
would have paid the total debt due if
she could read those complicated
forms. I am not saying they don’t have
an interest in making a profit. They
do. But the very act of any credit card
company that provides money to
Americans and then they don’t pay it
back, who is oppressing whom here? We
have class warfare rhetoric going on
such as the credit card companies
ought to be blamed for providing
money to people who do not pay it
back. That is just an aside; not par-
ticularly valuable, I suppose, in the
course of this debate.

We are trying to create a system that
allows us to fairly and responsibly wipe
out people’s debt so they don’t have to
pay what they owe.

What about medical debt? If you have
enough money to pay some of your
debt, let me ask you: Should you pay
your doctor, should you pay your hos-
pital, or those evil entities? If other
people are getting paid money, ought
not they to be paid? That is in some
sense what is being suggested here.

Let us take a look at what the deal
is. This is to repeat, the deal is this: On
this reform, people who file for bank-
ruptcy who make above median income
may be required by the bankruptcy
court to pay at least a portion of what
they owe based on their income as they
show it to the court. If their income is
below median income, they wipe out all
their debt, as they always have.

There is a growing concern in Amer-
ica that doctors, lawyers, high-income
people run up a bunch of debt, and they
have decided they would rather wipe it
out than to pay it back, and they go
into bankruptcy court. Do you know
they can do it? Now a person with a
$200,000 a year salary can have $100,000
in debt and go into bankruptcy court
and wipe out those debts today and not
pay any of it, be free and clear.

Under this bill, they would say, Wait
a minute. Your income is high enough.
Over 5 years is all they can be made to
recompense the debt when they got
money or services. We are going to
scale out what we think you can pay
for at least 5 years so that those people
you got money and services from will
get something back. You don’t get to
wipe out all of your debt. That is what
we are talking about.

What the experts have told us in the
Judiciary Committee, of which I am a
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member, is that 80 percent of the peo-
ple who file bankruptcy are below me-
dian income. Surprise, surprise. Most
people who are filing bankruptcy have
lower incomes. So 80 percent will not
ever be in the higher level and not be
required to pay back any of their debt,
whether they are medical debts, gam-
bling debts, automobile repair debts,
whatever those debts are. They won't
be required to do that.

In addition, the bill provides for spe-
cial circumstances, and the court can
still not make them have to pay back
any of it. The expert witness we had in
Judiciary Committee a few weeks ago
said that based on his opinion and what
he has studied, he felt probably an ad-
ditional 7 percent would qualify there.

I submitted yesterday, and it was
agreed to, the Sessions amendment to
the bill that explicitly states health
care can be a special circumstance that
would cause a person not to go into
chapter 13 and the court could find
them to stay in chapter 7.

What Senator KENNEDY’s amendment
would do is provide protection for the
rich. It would provide no protection, no
benefit whatsoever for poor people—
people making below median income.
They do not get any benefit out of it.
He is providing an amendment that
says somebody making $200,000 or
$300,000 a year won’t have to pay a
dime to his local hospital; won’t have
to pay his doctor bills; won’t have to
pay his pharmacy. Why? That is not
right, in my view.

Not only that, it goes at the core of
what this legislation is about—trying
to bring some balance into the system
to treat poor people fairly; let them
wipe out a bit of their debt, and people
with some income to pay it back. The
court would require them to pay some
of that back, depending on the level of
that income. I think we need to think
about that.

Let me say this: I have been around
this bill now since I have been in the
Senate. There is a Professor Elizabeth
Warren who has been absolutely in-
credibly determined to defeat this bill.
She has written op-eds, and she has dis-
torted this legislation, in my view. She
has not accurately stated the facts,
and she has been given every oppor-
tunity. She was allowed to testify at
the last hearing which I referred to. I
want to comment on some things that
I think are important which this pro-
fessor ought to be aware of.

On the eve of our hearing, she an-
nounced this big, new survey that 54
percent of people in bankruptcy are in
bankruptcy because of medical bills.
Therefore, we ought to collapse, I sup-
pose, and not have bankruptcy reform
on that view.

Let me show you what the accurate
numbers are.

Her study involved interviews of cer-
tain numbers of people; about 1,700 peo-
ple as I recall, 1,700 bankruptcy filers
they surveyed. They have a very broad
definition of what a medical bank-
ruptcy is. Whoever heard of a medical
bankruptcy?
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I see the Presiding Officer, an attor-
ney from the State of Florida.

There are bankruptcies; you go into
bankruptcy. This is not a medical
bankruptcy. Medical debts are part of a
debt you may owe. Maybe you don’t
have any medical debt. But it is not
medical bankruptcy. It is bankruptcy.
According to the column on medical
bankruptcy, her definition of medical
bankruptcies is gambling debts, and al-
cohol and drug abuse, in addition. So if
you have alcohol, drugs, or gambling,
she counts that as a medical bank-
ruptcy. That goes to show you the tilt
in her report that she accounted with
such great fanfare a few weeks ago.

Now, interestingly, the Department
of Justice, which operates the TU.S.
trustee system in 48 States—they work
in the bankruptcy courts. They mon-
itor the bankruptcy courts. They try to
watch out for fraud and abuse. They
did a survey in 2000 to 2002 on medical
cost as a factor in bankruptcy cases.
They reviewed 5,203 chapter 7 cases
from 48 States. Only slightly more
than 5 percent of unsecured debt re-
ported in those cases was medically re-
lated from actually looking at their
bankruptcy filing.

When you file bankruptcy, you fill
out a form. You ask the court to wipe
out these debts so you do not have to
pay them, and you list your debts. If
you do not list a debt, the court cannot
wipe it out. Everyone today who choos-
es to file chapter 7 can wipe out their
debts, but they have to list them. All
we have to do to determine how much
of the total existing debt is based on
medical is to look at the files. That is
what the U.S. Trustee did. They found
5 percent of the total debt was medi-
cally related. They also revealed in
their study that 54 percent of the cases
listed had no medical debts whatever.
Fifty-four percent did not mention any
medical bill—not a $25 bill to the doc-
tor or a $50 bill to the pharmacist.

They noted that those who did have
medical debts—and it has been sug-
gested that Americans are crushed
under huge medical bills; sometimes
that happens, I do not deny that—they
found that 90 percent of the cases that
did have medical debts reported debts
of less than $5,000. If you are making
$75,000 or $80,000 a year, you might be
able to pay back part of that $5,000. So
why shouldn’t they pay back a portion
of that cost? Even in those cases where
a medical debt was listed on their peti-
tion for bankruptcy, the medical debts
only accounted for 13 percent of the
total unsecured debt for those files.

That is a completely different pic-
ture than what we have been hearing
today. This is a completely different
picture, I submit, than we have been
hearing from Professor Warren, who
has opposed bankruptcy reform for any
reason she can conjure. I have read her
statements, and they have not been ob-
jective. This is another example of it. I
don’t appreciate it. She can say what
she chooses. Senators can quote her
numbers all they want, but I believe
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those numbers from the U.S. Trustee
Program based on review of actual
bankruptcy filings where debts have to
be listed are accurate, far more accu-
rate than the other.

Now, if you do have medical debts
and those debts tip you over into bank-
ruptcy—maybe you were getting by,
and, bam, you have an $8,000 bill you
cannot handle and you feel you have to
g0 into bankruptcy. If your income is
below median income in America, you
wipe out every bit of that debt. For 80
percent of the people, they will be able
to do that if that is what they choose.
If they make above that higher income
level and can pay back, according to
the court, some of their hospital debt,
they ought to pay it back. I don’t
apologize for that. That is what we
ought to do. That is what this bill
strives to do.

As my amendment we passed yester-
day explicitly states, if medical causes
are a problem and extraordinarily dif-
ficult, medical problems can be a fac-
tor for the court to allow those with
incomes even above median income to
go into chapter 7 where you wipe out
all your debts rather than chapter 13
where you pay back a portion.

Finally, chapter 13 has many good
values. There are many things good
about chapter 13. This will shock some
of my colleagues. In Alabama, the lat-
est reports I got from our bankruptcy
judges are that around 50 percent of
the filers in Alabama file under chap-
ter 13. Why would they agree to pay
back part of their debts? No. 1, they
like paying back their debts. Like
under chapter 7, the creditors can no
longer call them, they cannot be sued,
and they cannot be harassed at their
workplace. Any lawsuits filed against
them are stayed and stopped. The
money is paid to the bankruptcy court.
They pay out a percentage to each of
the creditors based on the court’s find-
ing of how much each is entitled to get.
They do this and work their way out of
it, and they are happy. They are able
to keep their automobile, often, and
cram down the value of it. Maybe they
bought an automobile for $25,000 and
they kept it 3 years. They went into
bankruptcy, and it is now worth
$15,000. When they recompute the num-
bers, they only have to pay back
$15,000. They actually walk away from
paying an obligation they promised the
dealer or the bank. It may help them
keep a home. There are a lot of reasons
why lawyers who represent their cli-
ents think chapter 13 is not such a bad
thing. In fact, it is in the interest of
the client.

Those people I refer to in Alabama
who voluntarily choose chapter 13
could choose chapter 7 without any
hesitation if they thought it was bet-
ter. Just because someone is moved
into chapter 13 does not mean it is all
bad. In fact, many people choose it for
a variety of reasons.

Anyone with median income or below
or even above who has extensive med-
ical bills will either be able to wipe
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them all out if they are below median
income; if they are above median in-
come, they can be required to pay some
of that debt back in monthly payments
in a period not to exceed 5 years. That
is fair. That is just. Who knows, it
might help our hospitals keep their
doors open instead of having to close.

I feel strongly about this bill. Every
issue that has come up now has come
up previously. It is time to move for-
ward. Let’s get this bill done, complete
this work, and help improve the integ-
rity of the bankruptcy system.

It also provides tremendous benefits
for women and children. They have a
much higher priority in bankruptcy for
alimony and child support. It elimi-
nates the obstructive use of bank-
ruptcy court to block evictions, elimi-
nates a lot of other abuses, and con-
tains some attorney fees in ways that
have not been good in the past. There
is a lot that is helpful that will stream-
line our system and make it better.

I thank the Chair and I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, I lis-
tened with some interest to my col-
league and his description of the bank-
ruptcy bill. I have felt for some long
while, and have voted that way in the
Senate, that the pendulum swung a bit
too far in bankruptcy and needed to be
adjusted some. I believe the last time
we voted in the Senate was 5 years ago.

But I am concerned there is an effort
on the floor of the Senate to turn back
every single amendment that is being
offered, believing that the only body of
thought that has any merit at all is
that which came out of the committee;
that all of the proposals that are of-
fered on the floor of the Senate some-
how are without merit; that the adjust-
ments or the approaches that might be
helpful to some people who are more
vulnerable are provisions without
merit.

They may find, it seems to me, if
they turn back all of these amend-
ments, that there might not be so
much support for the bankruptcy bill
as there has been in the past.

Let me talk for a moment about this
issue of credit cards. My colleague just
spoke about the credit card companies.
First of all, let me admit, I think there
have been abusive bankruptcies. There
is no question about that. It is one of
the reasons I believe the pendulum was
swung a bit too far and probably should
be brought back a bit. But there are
two sides to all of this as well.

We have credit card companies these
days that blizzard this country with
credit cards, wall to wall. Go to a col-
lege campus and take a look at every
mailbox. Credit card companies want
to offer credit cards to people who have
no income and no jobs. They say: Take
our credit card. Take a second credit
card. Take a third and a fourth.

My son was age 10 when he got a
preapproved credit card, a submission
from Diners Club. He was 10 years old.
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So I called Diners Club. I said: It’s a
good thing I got ahold of it before my
son did. He would have probably been
in France.

I guess a 10-year-old couldn’t travel.
But the fact is, he probably would have
been interested in doing something
with that credit card.

They said: Well, it was a mistake.

It was not a mistake. And it is not
just Diners Club. Go through the whole
list of credit cards. It is not a mistake
that they are sending credit cards to
people who have no income, people who
have no jobs, people who do not have a
prospect of income. Do you know why
it is not a mistake? Because they take
these giant mailing lists and they ship
these preapproved credit cards to ev-
erybody, understanding that some peo-
ple are going to get them who should
not get them, and they won’t pay, and
so they will just figure out how to deal
with all that with higher charges to ev-
erybody else, and at some point they
will get relief from Congress, even, on
bankruptcy issues.

It is not just credit cards. Go down
the street someday and see the picture
window that beckons you, in big red
color type, that says: Hey, come over
here. Buy our product. We’ll give you a
zero-percent interest rate until next
August. Before you get home, we will
send you a rebate check. Come on, buy
it. It doesn’t matter whether you can
afford it or not, buy our product.

Turn on the television set in the
morning and hear the advertisement
from the company that says: Bad cred-
it? Come and see us. You have not been
paying your bills? You have a problem
on your credit report? Come and see us.
We have credit available for you.

So there are two sides to all of this
as well. Those who are blizzarding and
papering this country with credit cards
and debt, those who know better, even
as they do it, ought not come to this
Congress and say: Well, now we have
some problems. Now we have some de-
faults. We want you to tighten the
bankruptcy laws.

I think if the majority decides that
in every circumstance every amend-
ment that is going to be offered in the
Senate on these issues is going to be
turned away, perhaps they will not
have the robust vote on bankruptcy re-
form they expect.

SOCIAL SECURITY

Mr. President, I think this issue of
bankruptcy in some ways ties to an-
other very significant issue that we are
debating in the Congress and will be
debating across the country for
months; this issue of Social Security.
There are so many millions of Ameri-
cans—tens of millions of Americans—
often women, often in their seventies,
eighties, and nineties, often living
alone, whose only source of income is a
Social Security payment each and
every month. It is the difference be-
tween their ability to live, to eat food,
to buy prescription drugs, to pay rent,
and their not having the ability to do
those things.
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You go back to 1935, when Franklin
Delano Roosevelt signed the Social Se-
curity bill. Fifty percent of America’s
senior citizens who reached retirement
age were living in poverty. In this
great country of ours, one-half of our
elderly were living in poverty.

What a wonderful country this is in
which to live. There is no question
about that. We share this globe with 6
billion people—6 billion of them. It is
only us who have the opportunity to
live in this country. Six billion people
are our neighbors. One-half of them
have never made a telephone call. One-
half of them live on less than $2 a day.
A billion and a half people do not have
access to clean, potable water every
day. We are lucky enough to live here.

But just think, 70 years ago, in this
great country, as we were building and
creating and expanding our country,
one-half of the people who reached re-
tirement age were living in poverty.
They helped build this country. They
worked hard. They went to work every
day. They did not complain. They did
the best they could and reached that
period of their lives where they had a
declining income situation because
they were not working anymore. They
were retired and living in poverty.

Well, this country did something
about that, and it ought to be proud of
it. Franklin Delano Roosevelt signed a
bill called Social Security. Yes, the
same people who are now skeptical
about Social Security back then at-
tacked him unmercifully. Social Secu-
rity was decried as creeping socialism.
It was decried as Government inter-
ference. The fact is, the Social Secu-
rity Program created an insurance pro-
gram that all workers paid into for the
purpose of providing a stable insurance
policy upon retirement that would al-
ways be there, a guaranteed benefit
upon retirement that you could count
on. And like that, the poverty rate
among America’s senior citizens went
from 50 percent to now slightly less
than 10 percent.

This program has lifted tens of mil-
lions of Americans out of poverty. It
has worked, and worked well. And as
this Congress now talks about bank-
ruptcy legislation, let us talk about
the issue of that which has prevented
so many people from having to file
bankruptcy, and that is the Social Se-
curity Program that has provided sta-
ble, predictable, consistent, and de-
pendable revenue from an insurance
program when people retired from their
jobs. It has worked, and worked well
for over 70 years.

There were some who did not like it
in the 1930s and 1940s. They were ag-
gressively opposed to Social Security.
Their ideas live on even today. They
would like to take the Social Security
system apart because they believe it is,
in the words of one of the far right con-
servatives, the ‘“‘soft underbelly of the
liberal welfare state.”” Those are his di-
rect words.



S1916

In 1978, President George W. Bush ran
for Congress in Texas, and he said: So-
cial Security will be broke in 10 years.
So in 1978, President Bush said Social
Security would be flat busted in 10
years, by 1988. Of course, he was not ac-
curate. But he said back then we
should go to private accounts in Social
Security.

Now, all that says to me is that this
is not about economics for this Presi-
dent. It is about philosophy. I am not
critical of him for that. He has every
right to believe the Social Security
system is somehow unworthy, ought to
be taken apart, that it ought to be
changed to a system of private ac-
counts. The President has the right to
believe that. He believed it back in
1978, and he manifested that belief even
now as President.

But let’s understand, then, that this
is not about economics, it is about phi-
losophy. In fact, there is a memo-
randum dated January 3, which comes
from the chief strategist in the White
House about Social Security, and let
me quote from it. This is from Peter
Wehner, who is the chief strategist in
the White House on Social Security
planning:

I don’t need to tell you that this will be
one of the most important conservative un-
dertakings of modern times.

Interesting, isn’t it? The first para-
graph describes what is happening in
the President’s proposal, about Social
Security as ‘‘one of the most important
conservative undertakings of modern
times.”” And if accomplished, it will be
““one of the most significant conserv-
ative governing achievements ever.”
Again, describing this issue as a ‘‘con-
servative undertaking.’”’ Its success is a
‘“‘conservative governing achieve-
ment.” And then he connects it to the
commitment to the ownership society,
control for individuals over their own
lives, and so on.

He says:

If we borrow $1-2 trillion to cover transi-
tion costs—

That is the first place this shows up,
which is an acknowledgment that ev-
erybody understands, that the Presi-
dent never talks about, that in order to
go to transitions to private accounts,
you have to borrow money—$1 to $2
trillion. That would be borrowing
money on top of the largest debt this
country has ever experienced. We have
the largest fiscal policy deficit in his-
tory. We have the largest trade deficit
in the history of this country right
now. On top of that, the President
would propose a $1 to $3 trillion—this
says $2 trillion—but $1 to $3 trillion
borrowing in order to set up private ac-
counts. It is: Borrow money, put it in
the stock market, cut benefits in the
underlying Social Security Program—I
will get to that in a moment in this
memorandum—and hope that somehow
it will all come out all right.

Let me read what is the most telling
piece in the White House memorandum
about the Social Security plan:

For the first time in six decades, the Social
Security battle is one we can win. . . .
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It is clear what he is saying. The
White House memorandum of the strat-
egy, No. 1, in the front end calls it a
conservative undertaking, not just
some policy debate about something
that will strengthen the country, a
conservative undertaking. Then he
said:

For the first time in six decades, the Social
Security battle is one we can win. . . .

What is that battle? Go back to Alf
Landon in the 1930s, who decried Social
Security, and bring it back every dec-
ade since; the fact is that there are
those who have never wanted Social
Security, never liked Social Security,
believe it is some sort of Government
intrusion in people’s lives and they
have always wanted to basically get rid
of it. That is the battle.

The White House says:

For the first time in six decades, the Social
Security battle is one we can win. . . .

Well, who wins when we decide to
begin taking apart one of the most suc-
cessful things that we have ever done
in our history to lift people out of pov-
erty? When you work you pay an insur-
ance premium in your paycheck. It is
called FICA and the “I” is for insur-
ance. That is what it stands for. You
put it in this fund, and when you re-
tire, Social Security payments will be
there for you. They don’t belong to
someone else, they belong to you. They
are yours. And it is not just the old age
benefit or the retirement benefit. If
along the way you are disabled, there
are disability benefits. If along the way
the principal wage earner dies and you
have children under the age of 18, there
are survivor benefits. All of that is
available to those workers who are
paying these premiums month after
month.

It is really interesting and—for me at
least—a bit disturbing that we have
turned in this country to a debate
about me, me, me, and me: When is it
my turn? How about me? Forget about
the other guy, how about me?

I think both political parties con-
tribute to this country. The notion of
self-reliance, coming from the pioneers
on the homestead, breaking sod, build-
ing log cabins, rolling up their sleeves,
doing for themselves, herding cattle on
the open range, hard work every day,
self-reliance, I understand all that. It
is a wonderful ethic that helped build
this country. But there is more than
that, much more than that because
those pioneers on the prairie, the pio-
neers who homesteaded the prairies
where I come from in southwestern
North Dakota knew there was more
than self-reliance and rolling up your
sleeves and handling it yourself. It was
also about building a community,
building your churches and roads and
schools and building the rural electric
co-ops to move electricity to the
farms. It was about fighting things
that were more than just yourself,
being a part of something bigger than
yourself, fighting for women’s rights,
worker rights, for equal rights, for mi-
nority rights. All of that is also a part
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of the legacy that has improved this
country and lifted it.

Now we come back to this mantra al-
most every day—centered now around
Social Security—what about me, what
about mine. I want mine right now.

The Social Security system in many
ways is a compact between the genera-
tions. It is a compact from my Kids to
me to my parents and has been for over
70 years. Some people say: Compacts
don’t matter. Promises don’t matter.
None of this matters. What matters is
what is me, mine, right now, owner-
ship.

I don’t know. I wonder sometimes if
this country would be the kind of coun-
try it is if that attitude prevailed in
every circumstance. There are things
that we do alone that represent initia-
tive and self-reliance that are very im-
portant, that represent the incentive
to build and to do better, the incentive
for success. But there are other things
equally important that represent the
things we do together that have helped
build a great society, helped build
great communities of interest and
helped pull each other up as a society.
To sacrifice one for the other injures
opportunities in this country’s future.

I have never quite understood if there
is someone in this Chamber who be-
lieves there is something more impor-
tant than their kids. I guess not. Most
of us would aspire to do anything for
our children. We love our children. We
want life to be better for our children.

But following that, we also believe
that when our parents reach that pe-
riod in their life where we call them el-
derly and they have less income than
they used to have and less ability to
meet their daily needs and to pay for
the high cost of prescription drugs and
pay the rent and buy the groceries, all
the things they are required to do, that
we want to reach out and help them.
We believe helping our parents and our
grandparents is something that is im-
portant as a part of this country’s re-
sponsibilities. That is what the Social
Security system has been about.

We are going to have a lot of discus-
sion about Social Security, and it is
going to go from coast to coast. The
President has a big old airplane, a 747,
a big fat one with a hump on the nose.
He has unlimited fuel, and good for
him. I respect him. He is our President.
He has a right to believe as he does on
these issues. He is going to sell this all
across the country. But we, too, have
an opportunity and a responsibility. I
believe strongly that what we have
done to build opportunity has included
the creation of a Social Security sys-
tem that I know works.

Our late colleague, Daniel Patrick
Moynihan, Moynihan used to say that
everyone is entitled to his own opinion,
but not to his own facts. My hope is as
the President travels around the coun-
try, and as we debate here in the Con-
gress, my hope is that we can agree on
the basic set of facts.

The facts are contrary to the Presi-
dent’s assertion in the State of the
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Union Address. In the year 2018, the So-
cial Security system will not be taking
in less money than it spends. That was
the allegation the President made. Not
true, just flat not true. According to
Social Security actuaries, if we have a
very low rate of economic growth,
much below that which we experienced
in the previous 75 years, if we have
that low rate of economic growth, by
the year 2042, we will have less revenue
coming in to the Social Security sys-
tem from both payroll taxes and ac-
crued interest on the assets than we
will need to be paying out. The Con-
gressional Budget Office says that year
is 20562. That is almost a half century
from now.

Pick the one you like. In any event,
we do not have a crisis in Social Secu-
rity. It is not going to take major sur-
gery or a major adjustment to make
Social Security whole for the long
term. Our job ought to be to work to-
gether to find a way to strengthen and
preserve Social Security for the long
term and then strengthen and improve
on the other two elements of retire-
ment security. One is pensions, and
that is to encourage more employers to
offer pensions because only half of
American workers are now covered.
The second is private investment ac-
counts such as IRAs and 401(k)s outside
of Social Security and pensions.

We can, should, and—I hope—will do
much more in incentivizing those kinds
of investments. But job No. 1 for us
ought to be to preserve the basic Social
Security system. We can do that. We
surely will do that. But first we have
to turn back the philosophy of those
who write memorandums from the
White House and who are the chief

strategists, who create the White
House plan on Social Security, who
say:

For the first time in six decades, the Social
Security battle is one we can win. . . .

Meaning they have never liked it.
They didn’t support it in the first
place, and they would love to begin
taking it apart first by creating pri-
vate accounts; second by, in this
memorandum, describing the change in
indexing which will cut everyone’s ben-
efit in the Social Security Program.

I wanted to make one additional
comment. I wunderstand some col-
leagues are waiting. I intend to offer an
amendment on the bankruptcy bill—
hopefully tomorrow morning—that
deals with something extraneous to
bankruptcy but an issue that is impor-
tant and timely.

At a hearing this morning, the De-
fense Department told me we are
spending $4.9 billion a month in Iraq
and Afghanistan. The administration
has included zero in its next year’s
budget for that purpose. But they are
asking for an emergency supplemental
to fund it.

I have held hearings—my colleague
from Illinois has attended those, and I
believe my colleague from Florida has
as well—on the subject of contracting
in Iraq. There is massive waste, fraud,
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and abuse going on. I will describe a
couple of things that have been testi-
fied to. Somebody orders 50,000 pounds
of nails to be sent to Iraq for construc-
tion contracts. It turns out they are
the wrong size. You know what hap-
pens? They are dumped on the ground—
50,000 pounds of nails on the ground in
Iraq that are the wrong size. People
driving $85,000 brand new trucks. If
they run out of gas or something hap-
pens to them, they leave the truck and
let somebody torch it. Halliburton is
alleged to be billing us for serving
42,000 meals a day to our soldiers when,
in fact, they are only serving 14,000
meals. They are overbilling us by 28,000
meals a day. It is unbelievable, the
massive waste, fraud, and abuse going
on.

At a hearing a couple of weeks ago,
we had people with pictures that
showed they have massive cash in
vaults and they say if you are going to
pay contractors, tell them to bring a
bag and we will fill it with cash. We are
talking about the massive wasting of
taxpayers’ money going to these sole-
source contracts for billions of dollars
and nobody cares.

My colleague from Illinois intro-
duced a piece of legislation last year on
this subject. I talked to him yesterday
about an amendment I wanted to intro-
duce on this bill and am going to intro-
duce in the morning, and he will join
me. This is a very important issue.

I am happy to yield to the Senator
for a question.

Mr. DURBIN. Mr. President, I would
like the people following this debate to
understand what is being said. We have
spent billions of dollars on the war in
Iraq, and I voted for every penny of it.
If it were my son or daughter over
there, I would give them everything
they needed to get their mission ac-
complished and come home safely. I
ask the Senator from North Dakota,
how many official committee hearings
and investigations have there been in
Congress looking into the sole-source,
multibillion-dollar contracting the
Senator has referred to?

Mr. DORGAN. My understanding is, I
believe there was only one in the
House, and the bulk of that was to de-
fend the company called Halliburton—
and there were no such hearings by the
standing committees in the Senate. Es-
sentially, there has been no interest in
looking at this kind of abuse. The Sen-
ator from Illinois was at a DPC hearing
we held. We had a guy there who used
to purchase towels. He purchased hand
towels for soldiers. He held up the tow-
els. He showed us that they are nearly
three times the price of the towels they
purchased for U.S. soldiers. Why? Be-
cause the company wanted its logo on
the towel. So they buy a towel with a
company logo on it for the soldiers and
nearly double-bill the American tax-
payer. This is a small issue in itself,
but it is an example of what is going
on, pervasively.

Mr. DURBIN. If the Senator will
yield for another question, the amend-
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ment he is going to offer, which I have
worked on as well and am honored to
join him as a cosponsor, is modeled
after the Truman Commission that was
created during World War II. Isn’t it
true that Harry Truman, a Democratic
Senator from Missouri, initiated this
investigation into what he called prof-
iteering during the war at the expense
of soldiers and taxpayers, and was lit-
erally examining the practices of a
Democratic President, Franklin Roo-
sevelt, with that commission, so that
here he was, a Democrat, saying he had
a higher responsibility to the tax-
payers and soldiers. He was going to in-
vestigate the activities of the War De-
partment under a Democratic Presi-
dent. I ask the Senator, was that not
the case?

Mr. DORGAN. The Senator from Illi-
nois is correct. President Truman got
in his car, as a matter of fact, and
began driving around the country to
military installations to see what was
going on. He came back and said there
is something rotten here; a massive
amount of waste is going on. He con-
vinced Congress to create the Truman
Commission, which was an investiga-
tive committee. And he was a Demo-
crat, and there was a Democrat in the
White House, but that didn’t stop him
from investigating.

In this circumstance today, we have
a Republican in the White House, Re-
publicans controlling the House and
Senate, and they have no interest in
doing any oversight hearings. Our col-
leagues asked the committee: Will you
do an oversight hearing on the issues?
The answer is no. I have additional ex-
amples. How about $7,5600 a month rent
for an SUV in Iraq? How about Halli-
burton charging a dollar more for
every gallon of gas, compared to what
the Department of Defense could have
obtained from its own supply office?
How about two guys who show up in
Iraq having no money and very little
experience and decide they are going to
be contractors? They decide to bid on
contracts, and they win one. Somebody
delivers a suitcase full of $2 million in
cash and they are off and running.
They soon got over $100 million in con-
tracts. Some of their employees be-
came whistleblowers because they said
what was going on was crooked. These
people were taking forklift trucks off
an airport they were supposed to se-
cure, taking them to a warehouse and
repainting them and selling them back.
They sold them to the Coalition Provi-
sional Authority. Who is that? The
American taxpayer. The Justice De-
partment says it won’t join in a false
claims action because defrauding the
Coalition Provisional Authority in Iraq
is not the same as defrauding the
American taxpayers. It is unbelievable,
the lengths to which some of these peo-
ple will go to avoid looking truth in
the eye.

There is massive waste, fraud, and
abuse. Billions of dollars is being
abused and wasted and nobody seems
to give a whit about it. Senator DURBIN
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from Illinois introduced Ilegislation,
which I was happy to support, in the
last Congress on this subject. I don’t
believe that got a hearing and cer-
tainly didn’t get to the President’s
desk. My sense is that in any way we
can, in every way we can, on behalf of
the American taxpayer, we need to do
this. It undermines our support for
American soldiers if we don’t have
oversight. Do you think American sol-
diers want to be stuck in Iraq doing
what their country asked them to do
only to find out that those serving
them meals are overbilling by 28,000
meals a day, or are double-charging for
hauling gasoline in? This makes no
sense. The minute you raise any of
these things with the one party in this
town, they say you are being totally
partisan. Well, no, I think we are being
a little bit like Harry Truman here. He
had the guts to look truth in the eye
and say when something going on is
rotten, when the American taxpayers
are being bilked, tax money is being
pilfered, somebody ought to stand up
and stop it.

I intend to offer this amendment in
the morning. I am proud of the work
my colleague has done as well. I have
spoken longer than I intended. The
Senator from Florida wishes to speak.
Let me say that I will be back in the
morning to offer this amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida is recognized.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
pending amendment be temporarily
laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 37

Mr. NELSON of Florida. Mr. Presi-
dent, I send an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Florida [Mr. NELSON]
proposes an amendment numbered 37.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that
further reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To exempt debtors from means

testing if their financial problems were

caused by identity theft)

At the appropriate place, insert the fol-
lowing:

SEC.  .IDENTITY THEFT.

(a) DEFINITION.—Section 101 of title 11,
United States Code, as amended by this Act,
is further amended—

(1) by redesignating paragraph (27B) as
paragraph (27D); and

(2) by inserting after paragraph (27A) the
following:

“(27B) ‘identity theft’ means a fraud com-
mitted or attempted using the personally
identifiable information of another person;

“(27C) ‘identity theft victim’ means a debt-
or who, as a result of an identify theft in any
consecutive 12-month period during the 3-
year period before the date on which a peti-
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tion is filed under this title, had claims as-
serted against such debtor in excess of the
least of—

““(A) $20,000;

‘(B) 50 percent of all claims asserted
against such debtor; or

‘“(C) 25 percent of the debtor’s gross income
for such 12-month period.”.

(b) PROHIBITION.—Section 707(b) of title 11,
United States Code, as amended by section
102(a) of this Act, is further amended by add-
ing at the end the following:

‘“(8)(A) No judge, United States trustee (or
bankruptcy administrator, if any), trustee,
or other party in interest may file a motion
under paragraph (2) if the debtor is an iden-
tity theft victim.”’.

Mr. NELSON of Florida. Mr. Presi-
dent, I want to make sure and will ask
unanimous consent, if need be, that
both Senators DURBIN and SCHUMER are
listed as cosponsors of the amendment.

The PRESIDING OFFICER. They are
currently listed as cosponsors.

Mr. NELSON of Florida. I thank the
Chair.

Mr. President, as we debate the mer-
its on this bankruptcy bill, I offer an
amendment, and I believe it is critical
to improving this piece of legislation.
This amendment will create an exemp-
tion from the requirements of this
bankruptcy bill for victims of identity
theft. The long and short of the amend-
ment is, if you have had your identity
stolen and charges have been run up on
you because your identity was stolen,
and if that causes you to go into bank-
ruptcy, then you are going to have an
exemption from the provisions of this
legislation that said you would not be
able to file bankruptcy.

It is carefully tailored as an amend-
ment. It would not apply to every sin-
gle identity theft victim. Rather, it
would require identity theft victims to
show they were defrauded out of the
minimum dollar amount.

There is an epidemic of identity theft
that has plagued millions of Ameri-
cans. There are 60 Senators in this
Chamber who had Bank of America
Government credit card information
lost or stolen over the weekend. 1.2
million other Americans, including
this Senator from Florida, had per-
sonal financial information that was
lost or stolen. In my particular Senate
office, two other of our senior staff
members had sensitive financial ac-
count information that was com-
promised in this incident. The lost data
tapes could have names, Social Secu-
rity numbers, and addresses on them.

How long down the road before we
find that our Social Security numbers
and other personally identifiable privi-
leged financial information come into
the hands of the thief to be used in
stealing our identity, and we suddenly
start finding we have charges we never
made.

This phenomenon of identity theft is
happening. We saw it in a big case
called ChoicePoint, an Atlanta, GA,
company that had hundreds of thou-
sands of records purloined as a result of
someone disguised as a regular cus-
tomer of that information broker, and
instead their identities are now stolen.
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Mr. President, 10,000 of those 400,000
stolen we know are in the State of
Florida—at least 10,000. This is a phe-
nomenon that is continuing to occur.

Identity thieves typically take ad-
vantage of the electronic records to
steal people’s names, addresses, tele-
phone numbers, Social Security num-
bers, bank account information, or
other personal, financial, and medical
data.

If you were a customer of something
such as ChoicePoint, an information
broker, not only do you have informa-
tion, such as your credit, which is cov-
ered under existing law for protection,
but you have a lot of other information
in there, such as I mentioned, Social
Security numbers and bank accounts.
What about job applications, what
about drivers’ licenses, what about
DNA tests, what about the records of
all kinds of different medical tests?

This is the alarming theft that is oc-
curring today, and it is not being done
with the hammer and crowbar of a typ-
ical thief. It is being done by sophisti-
cated methods as we are living in this
technological age.

Listen to these alarming statistics.
The Federal Trade Commission says 10
million Americans were affected by
identity theft last year. Identity theft
is now the most common fraud per-
petrated on consumers. In 2004, iden-
tity theft accounted for 39 percent of
consumer fraud complaints, the Fed-
eral Trade Commission tells us. And a
figure that will blow your mind is that
identity theft cost the United States
$562 billion last year.

Because identity thieves misuse peo-
ple’s personally identifiable informa-
tion, some individuals are denied jobs,
they are arrested for crimes they did
not commit, or they face enormous
debts that are not their own.

Last week, in Orlando, I met with six
of those victims of identity theft. One
of them was an elderly mother who was
there with her daughter who, upon the
passing of her husband of half a cen-
tury, the daughter taking over all the
financial records, and paying her moth-
er’s bills—her mother had always pro-
vided for the children’s needs, so when
the daughter started getting these
credit card bills on the mom’s credit
card of $5,000 and $10,000, she paid
them. It was not until a store owner in
California, on the other side of the
country from where this couple lives in
Coca, FL, an alert store owner called
and said: We want to make sure that
you are willing to have this charge of
$26,000 charged to your mother’s credit
card. Your mother is standing right
here in the store in San Francisco to
ring up this charge. The daughter, of
course, replied: My mother is sitting
right here with me in Florida. Obvi-
ously, someone is masquerading as my
mother with a stolen identity.

The sad result is that even though
that $26,000 charge was averted, the
daughter had already paid what she
thought were the legitimate debts of



March 2, 2005

her mom to the tune of $40,000, and be-
cause of that stolen identity, she can
never get that back.

What happens if that is a debt that
would drive a person like that into
bankruptcy? Should that be used
against them to prevent them from
being able to have bankruptcy? I do
not think we want to do that in this
legislation.

The law does not require creditors to
automatically erase a person’s debt
arising from identity theft. Creditors
sometimes refuse to erase these debts
or they allow credit investigations to
drag on for years. This leaves some
identity theft victims with no choice
but to file for bankruptcy.

Let me give some more examples.

Last year, a Pennsylvania woman
was victimized by a brazen identity
theft. This thief was actually renting a
room in the lady’s house. The identity
thief stole her checks, her bank card,
her personally identifiable financial in-
formation. Then the thief used that in-
formation to wipe out the lady finan-
cially. One month before Christmas,
this woman was forced to file for bank-
ruptcy relief. Shouldn’t this bank-
ruptcy reform bill cut people such as
that some slack? I think that is the hu-
mane thing to do.

There is another example. It is in
New York. An identity thief stole the
personal information of a girlfriend,
and then he ran up huge debts in the
victim’s name. Pretending to be the
victim, the identity thief took out
three personal loans and even pur-
chased two automobiles. In total, the
thief ran up a tab of over $300,000. The
local postal inspector in the victim’s
area called it the worst case of identity
theft they had ever seen. In that case,
the victim had no choice but to file for
bankruptcy.

Should not there be an exemption in
a case like this? This is a very
straightforward amendment. It states
that people who have been victims of
identity theft and have to file for bank-
ruptcy because of that identity theft
should get a break from the stringent
means test in the bill. As identity theft
becomes more prevalent—and it hap-
pened last week with the revelation of
ChoicePoint, an information broker,
400,000 people. It could have happened
Friday night after 5 when Bank of
America released the information that
1.2 million Federal employees’ identi-
ties had been stolen, including 60 Sen-
ators in this Chamber. As it becomes
more prevalent, more innocent people
are going to encounter this situation.

I think it is only right to be fair to
those victims when they file bank-
ruptcy and not to add insult to their
injury.

The Consumer Federation of America
has endorsed this amendment as being
in the best interest of Americans. I
urge my colleagues to support this
amendment.

Mr. DURBIN. Will the Senator yield
for a question?
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Mr. NELSON of Florida. Of course, to
the distinguished assistant Democratic
leader, I yield.

Mr. DURBIN. I must be living under
a dark cloud because I not only had my
identity stolen several weeks ago, but I
am also one of the 60 Senators who,
like the Senator from Illinois, was a
victim of this apparent theft of a com-
puter tape of official business credit
cards of the Senate which compromises
our credit cards. In my situation 4 or 5
years ago, I received a phone call from
a collection agency in my home in Illi-
nois saying: DURBIN, we finally caught
up with you. I do not know if you
thought you could get by with this for-
ever. We knew we would find you. You
owe our company in Denver, CO, $2,000.
I said: I have never been to your com-
pany’s place in Denver, CO. I have
never done business with you. It turned
out to be someone using my name and
my Social Security number, who had
run up several thousand dollars in
charges. It took several months to sort
it out, but I was lucky. I sorted it out.
There are some stories that have come
to my office, and I am sure to the Sen-
ator’s office as well, where it took
years before they finally came to the
bottom of it.

So I ask the Senator from Florida,
for those people who were victims of
identity theft, maybe a credit card
where charges were run up out of sight,
tell me exactly what the Senator’s
amendment will do to protect them in
this new bankruptcy reform we are
considering.

Mr. NELSON of Florida. I thank the
Senator for his question. Yes, the Sen-
ator may well be one of the victims
that was not announced until after
work on Friday afternoon at 5, but we
have identified that it is 60 Senators in
this Chamber, along with 1.2 million
Federal employees. We are talking
about this credit card that is provided
for official expenses of Government
business, and all your personally iden-
tifiable information is on that file. So
it may well be that a majority of this
Senate finds they could become the
victims and experience the similar
kind of agony of the six people I just
met with in Orlando, that it keeps
going on and on and they cannot get
their identity back.

I had one who was a truck driver
with special permission to drive haz-
ardous materials. His identity is stolen
and there is somebody out there driv-
ing a truck of hazardous materials who
has stolen his identity.

The Senator’s specific question is:
What does this amendment do? What it
does is carve an exemption for the peo-
ple who have debts that have driven
them into bankruptcy because those
debts have occurred through no fault of
their own. Their identity has been sto-
len and someone has created a credit
card that then runs up bills in their
name, that they did not know about,
they did not intend, nor could they af-
ford, and as a result, because they can-
not get it worked out—and I wish the
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Senator could hear these victims, how
long it takes them to get their identity
back—in a timely fashion, they have to
file for bankruptcy.

My amendment says this is going to
be an exception from all the rigors of
the bill that say a person cannot file
for bankruptcy.

Mr. DURBIN. If I could further ask
the Senator from Florida, this bank-
ruptcy reform is going to affect mil-
lions of Americans. About 1 million to
1% million a year file for bankruptcy,
and all of their members of their fam-
ily, of course, are affected by the bank-
ruptcy so these people filing for bank-
ruptcy have reached a point where
their bills are so large they have said:
I cannot do it, it is far in excess of
what I can ever pay off, and they go
into bankruptcy court asking that
they have their debts relieved. They
give up most of their assets in life and
their debts are then paid off partially,
as much as they can, and they walk out
of the bankruptcy court with a new day
ahead of them. That has been the law
for a long time.

This bill we are considering says,
wait a minute, we may not let you
walk out of the court with all of your
debts behind you. You may walk out of
the court with some of the debts still
on your shoulders that you have to
keep paying. So if I understand the
Senator’s amendment, he is saying if
the debts we are talking about were in-
curred not by the person filing bank-
ruptcy but in their name because of
identity theft, then for goodness sakes
it should not be said at the end of the
bankruptcy process that they still have
to carry these debts which some crimi-
nal has incurred in their name.

Is that my understanding of what the
Senator is trying to achieve?

Mr. NELSON of Florida. Indeed, the
Senator has put his finger on the prob-
lem and the attempted solution to the
problem, recognizing that we want to
work with the banking industry and
the credit card industry so this does
not become a loophole that somebody
can get out of following the law and be
irresponsible about filing bankruptcy.
We have even put it in the amendment
that there has to be a threshold for the
person who would have this exemption
because of identity theft. For example,
it would have to be a claim against the
debtor in excess of $20,000, or 50 percent
of all the claims asserted against the
debtor, or 25 percent of the debtor’s
gross income for a 12-month period.

With that reasonable protection, so
that somebody is not abusing the law,
we come back to the basic issue of fair-
ness.

Mr. DURBIN. If I could ask the Sen-
ator from Florida, yesterday we consid-
ered an amendment, which the Senator
supported and cosponsored, which said
take into consideration the members of
the National Guard and Reserve who
are being activated and sent overseas
to Iraq and Afghanistan, risking their
lives for America, that if they are gone
for a year or more they may have an
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economic misfortune; maybe that
small business they were running fails
because they are gone serving their
country. So we offered an amendment
yesterday which said when it comes to
that bankruptcy situation we should be
more tolerant, more lenient and more
sensitive to these men and women who
have risked their lives serving America
in the Armed Forces.

When we offered that amendment the
Senator from Florida may recall that
yesterday some 58 Senators voted
against it, many of whom will be the
first to welcome these guardsmen and
reservists with open arms, thank you
for your service to our country. Now
Senator KENNEDY has an amendment
pending which says, what about the
category of Americans who have over-
whelming medical bills because of a
medical condition they never could
have anticipated and they get trapped
in bankruptcy? Can we take that into
consideration and not hit them as hard
as others and not take their homes
away from them at the end of the day?
Now the Senator comes in with an-
other category, which I think is equal-
ly legitimate, of victims of identity
theft.

If I understand the Senator from
Florida, he is following in the same
line of argument, and that is the bank-
ruptcy court should not be blind to re-
ality, to the reality of the guardsmen
and reservists serving our country and
paying a heavy price at home in terms
of their personal finances. Nor should
this bill be insensitive to a single
mother raising children, diagnosed
with breast cancer, who as a waitress
with another job cannot pay off her
medical bills, or in the Senator’s case
an elderly person whose identity was
stolen and charges were run up beyond
anything that she could handle.

It is my understanding that what you
are saying is this law should be sen-
sitive to the realities of people who are
doing the right thing but are being vic-
timized, either by medical illness or by
identity theft. Is that the intention of
the Senator?

Mr. NELSON of Florida. The Senator
is correct. Indeed, this amendment is
saying that under the circumstances,
where a person, through no fault of
their own, because they have been
preyed upon by larceny, by a thief, and
bills have been run up because their
identity has been stolen, and that hap-
pens, tragic as it is, to cause them to
go into bankruptcy, that they should
be exempted the harsh means test pro-
vision of this bill and should be allowed
to file Chapter 7 bankruptcy under
those circumstances. The stolen iden-
tity is enough. The debts run up are
enough. The harassment of trying to
get your identity back is enough. Lord
help them, then when they have to file
bankruptcy, that ought to be enough.
But to say that they cannot file Chap-
ter 7 bankruptcy under this condition?
What are we trying to do to our fellow
Americans? This amendment perfects
that glaring error and inconsistency.

CONGRESSIONAL RECORD — SENATE

I yield the floor.

Mr. DURBIN. Mr. President, I thank
my colleague from Florida for his lead-
ership on this issue. I am happy to join
him as a cosponsor. I would like at this
time to offer another amendment
which I would like to describe.

AMENDMENT NO. 38

I ask the pending amendment be set
aside, and I send an amendment to the
desk and ask for its immediate consid-
eration.

The PRESIDING OFFICER (Mr.
COBURN). Without objection, it is so or-
dered. The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Illinois (Mr. DURBIN),
proposes an amendment numbered 38.

Mr. DURBIN. I ask unanimous con-
sent the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To discourage predatory lending

practices)

SEC. 206. DISCOURAGING PREDATORY LENDING
PRACTICES.

Section 502(b) of title 11, United States
Code, is amended—

(1) in paragraph (8), by striking ‘‘or”’ at the
end;

(2) in paragraph (9), by striking the period
at the end and inserting ¢‘; or’’; and

(3) by adding at the end the following:

‘“(10) if the creditor has materially failed
to comply with any applicable requirement
under section 129(a) of the Truth in Lending
Act (15 U.S.C. 1639(a)) or section 226.32 or
226.3¢ of Regulation Z (12 C.F.R. 226.32,
226.34), such claim is based on a secured
debt.”.

Mr. DURBIN. Mr. President, there is
hardly one of us who has not heard a
story that goes as follows: An elderly
widow is living in her family home. Her
children have moved out. She is get-
ting up in years, but she is happy in
her home, exactly where she wants to
be. As time goes on, life gets more
complicated for her, and someone
takes advantage of her. There is a
knock on the door and someone says to
her: I just took a look at your roof.
You must realize it is in terrible condi-
tion, and luckily I do roofing. I will be
happy to repair your roof. Or, if you
put vinyl siding on this old house, you
could save so much on your heating
bill. Or, did you notice that your base-
ment foundation is starting to crack?
That could be dangerous, and luckily I
do the work.

You hear the story over and over,
that this person—I do not mean to pick
on elderly widows; it could be a wid-
ower, too—says: Sure, that sounds
good. You seem like a nice, bright
young man. Why doesn’t your company
come in and fix my house.

They say: Great. Here is a little con-
tract we would like you to sign to have
the home improvements.

They look at it and they say: It is
tough for me to read it. I am not a law-
yer.

Trust me, it is a standard contract.

They sign on the dotted line.
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You have heard this story. Maybe
someone in your family has been
through this. Then what happens. The
work turns out to be shoddy. They do
not do what they are supposed to do.
The charges are outrageously high.
Then you take a look at the contract,
and it turns out the contract creates a
lien on the property, perhaps another
mortgage on the property, perhaps a
balloon payment, maybe interest rates
that go right through the roof for the
unsuspecting person. There are finance
companies behind these door-to-door
con artists who write out these con-
tracts and end up, when all is said and
done, owning the home.

That is not an outrageous story I
have told you. It is repeated over and
over, day in and day out, in my home
State of Illinois and around the coun-
try. That is why I am proposing this
amendment. This is called predatory
lending. You know what a predator is:
the animal that goes out trying to de-
vour its prey. Predatory lenders do just
that, too. This amendment is designed
to penalize the growing number of
high-cost predatory mortgage lenders
who lead vulnerable borrowers down
the path to foreclosure and bank-
ruptecy. It is about balance, something
this bankruptcy bill desperately needs.

If we are going to change the bank-
ruptcy laws because too many peobple
go to bankruptcy court, then we must
also address predatory lending, which I
have described, which is driving too
many vulnerable Americans into bank-
ruptcy court. If we are going to make
the door to the bankruptcy court hard-
er for consumers to open, then we must
also make sure we are not protecting
predatory creditors that force con-
sumers to knock on that door.

There is no uniformly accepted defi-
nition of predatory lending. It is a lot
like the old Supreme Court saying: I
will know it when I see it. But high-
pressure consumer finance companies
have cheated unsophisticated and vul-
nerable consumers out of millions of
dollars using a variety of abusive cred-
it practices. Let me give examples of
what they are: hidden and excessive
fees and interest rates; lending without
regard to the borrower’s ability to pay;
repeatedly refinancing a loan over a
short period of time without any eco-
nomic gain, known as loan flipping;
committing outright fraud and decep-
tion, such as intentionally misleading
borrowers about the terms of the loan.

Some automobile lenders in the used
car industry have gouged consumers
with interest rates as high as 50 per-
cent with assessments for credit insur-
ance, repair warranties, and hidden
fees, adding thousands of dollars to the
cost of an otherwise inexpensive used
car. Pawn shops in some States have
charged annual rates of interest of 240
percent or more. I could give you a lot
more description of these predatory
lending practices. Let me just tell you
a few stories.

My colleagues who were listening to
this debate know I have offered this be-
fore. They are likely to say: Here
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comes DURBIN again with the same old
amendment. I am here again as I was
in a previous Congress because this
problem is still with us today. The last
time I called up this amendment on de-
bate on a bankruptcy bill we lost by
one vote. This problem has only be-
come worse since Congress defeated
that amendment.

As predatory mortgage lending in-
creases, it continues to target lower in-
come women, minorities, and older
Americans. In 1998, Senator GRASSLEY
of Towa, my friend and colleague and
the author of the bankruptcy bill, held
a hearing in the Senate Special Com-
mittee on Aging looking into predatory
lending. At the hearing, this is what a
former career employee of that indus-
try had to say.

Listen to how he described his cus-
tomers:

My perfect customer would be an
uneducated woman who is living on a fixed
income, hopefully from her deceased hus-
band’s pension and Social Security, who has
her house paid off, is living off credit cards
but having a difficult time keeping up her
payments, and who must make a car pay-
ment in addition to her credit card pay-
ments.

This witness acknowledged that un-
scrupulous lenders specifically market
their loans to elderly widowed women,
blue-collar workers, people who have
not graduated with higher education,
people on fixed incomes, non-English
speaking, and people who have signifi-
cant equity in their homes.

That statement was made in 1998, 7
years ago. Six years later, February
2004, the Special Committee on Aging
held another hearing on the same sub-
ject. At this hearing, held just 1 year
ago, this is what a witness from the
Government Accountability Office
said:

Consistent observational and anecdotal
evidence, along with limited data, indicates
that for a variety of reasons, elderly home-
owners are disproportionately the targets of
predatory lending. Because older home-
owners on average have more equity in their
homes than younger homeowners, abusive
lenders could be expected to target these
borrowers and ‘‘strip” the equity from their
homes. The financial losses older people can
suffer as a result of abusive loan practices
can result in the loss of independence and se-
curity, significant decline in the quality of
life.

So has the problem of predatory lend-
ing gone away, as my opponents might
argue? No, it has gotten worse.

What else has been going on since we
first considered this in the Senate?

The AARP Litigation Foundation,
which files lawsuits to help seniors, has
been party to seven lawsuits since 1998
involving allegations of predatory
lending against more than 50,000 elder-
ly Americans. As of February 2004, six
of their lawsuits have been settled, and
one is still pending.

Minorities are still being targeted by
these unscrupulous lenders as well.

According to the Center for Respon-
sible Lending, Hispanic Americans are
two and a half times more likely than
whites to receive a refinancing loan
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from one of these lenders. African
Americans are more than four times
more likely to be targeted.

Let me share a credible article from
the Los Angeles Times of February 2004
by Ameriquest, one of the Ilargest
subprime lenders. The article includes
a story about how they tricked a mi-
nority, Sara Landa, from East Palo
Alto, CA. She speaks Spanish and lim-
ited English.

She entered into a settlement with
one of these companies, Ameriquest.
After that, it was alleged that
Ameriquest employees tricked her into
signing a mortgage that required her
to pay almost $2,500 a month, far more
than her income from cleaning houses.
All the negotiations were in Spanish.
All the loan documents were in
English. The only thing she ever re-
ceived from Ameriquest in Spanish was
a foreclosure notice. It is amazing.

In this same article, you will find
statements from many ex-employees of
this company, Ameriquest, asserting
that while they worked for this com-
pany they were engaged in improper
and predatory practices.

Mark Bomechill, a former Ameriquest
employee, said he left his job because
he didn’t like the way Ameriquest
treated people. He said that the drive
to close deals and grab six-figure sala-
ries led many of his fellow employees
astray. Listen to what he said. He said:

They forged documents, hyped customer’s
credit worthiness and ‘‘juiced” mortgages
with hidden rates and fees.

Two other former employees said
borrowers were often solicited to refi-
nance loans that were not even 2 years
old. This happened even though
Ameriquest pledged in 2000 not to re-
solicit customers for at least 2 years.
They completely ignored that pledge.

Nearly one in nine mortgages made
by Ameriquest last year was a refi-
nance on an existing loan less than 2
years old. The abuses don’t end there.

Former Kansas City Ameriquest em-
ployees described another predatory
practice by the same company where
they would fabricate borrowers’ in-
comes and falsify appraisals.

Lisa Taylor, a former loan agent
from Sacramento, said she witnessed
documents being altered as she walked
around the vending machine that peo-
ple were using as a tracing board, copy-
ing borrowers’ signatures on an un-
signed piece of paper.

If you think these are isolated exam-
ples, exaggerated stories, let me refer
you to a 2004 GAO study that found
that this is a prevalent problem in the
subprime mortgage industry—this
predatory lending. They found plenty
of indications that predatory mortgage
lending was a major and growing prob-
lem in the year 2004.

According to the 2004 study, in the
past b years, there have been a number
of major settlements resulting from
government enforcement acts. I will
mention a few.

Household International agreed to
pay up to $484 million to homeowners
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across America to settle allegations by
States that it used unfair and decep-
tive lending practices.

In September 2002, Citigroup agreed
to pay $240 million to resolve FTC and
private party charges that Associates
First Capital Corporation engaged in
systematic and widespread abusive
lending practices.

In March 2000, First Alliance Mort-
gage Company settled with the Federal
Trade Commission, six States, and the
AARP to compensate borrowers more
than $60 million because of their decep-
tive practices to lure senior citizens.
An estimated 28 percent of the 8,700
borrowers in that suit were elderly.

These are documented. While some
victims of predatory lending are lucky
enough to receive compensation be-
cause of these lawsuits, many more
have fallen to predatory lenders, and
they never can turn to our legal sys-
tem for help.

Here is an astonishing statistic. Mr.
President, 1 in 100 conventional loans
ends in foreclosure, but 1 in 12
subprime predatory loans ends in fore-
closure. While it might be expected,
these loans, because they are made
with less creditworthy borrowers,
would result in an increased rate of
foreclosure, but the magnitude of the
differences tells us that there is more
at stake here than just the credit-
worthiness of the borrower.

The Senate Banking Committee held
a hearing in July 2001. At that hearing,
a report from the Center for Respon-
sible Lending was released which
showed the predatory lending practices
cost American borrowers an estimated
$9.1 billion annually.

Let me tell you why I am offering
this amendment. Imagine, if you will,
that it is your mother, father, grand-
mother, or grandfather alone in their
home, and they signed this home im-
provement loan or signed this refi-
nancing, which you learn about months
later. You say: Grandma, you didn’t
tell me that you had somebody come in
and do some work, and you didn’t tell
me you signed these papers. Did any-
body read them?

No. He seemed like such a nice man,
and he told me it was a standard form.

And you take it over to your family
attorney. He says: My goodness. What
your grandmother signed here is a re-
mortgage of the property. She owned
the home, and now, by buying vinyl
siding, she has remortgaged her prop-
erty and promised to pay back just a
few hundred dollars a month to start
with, but in a matter of a year or two,
it explodes. The balloon pops, and it
turns into a $2,000-a-month payment.

How is she going to pay it? Let us as-
sume the worst circumstance—she
doesn’t pay. The mortgage is foreclosed
on. She is about to lose her home, and
she files for bankruptcy. She has noth-
ing left on this Earth except a Social
Security check, maybe a little pension
check, some savings, or meager sav-
ings. She goes into bankruptcy court
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to try to get out from under this bur-
den. Guess who shows up at the bank-
ruptcy court. The same predatory lend-
er shows up saying: We own whatever
she owns. She signed this mortgage.

Is it fair? Is it fair for somebody to
take in a legal document, a predatory
mortgage, that takes advantage of el-
derly people, and then be protected in
the bankruptcy court? I don’t think so.

If we are going to hold people coming
into bankruptcy court who file for
bankruptcy to the high moral standard
of paying back their debts, should we
not hold the creditors walking into
bankruptcy court to a similar high
moral standard that they must have
followed the law, that they must have
engaged in this highly regulated, moral
conduct?

The amendment I am offering pro-
hibits a high-cost mortgage lender
from collecting on its claim in bank-
ruptcy court if the lender extends cred-
it in violation of existing law—the
Home Ownership and Equity Protec-
tion Act of 1994, which is part of the
Truth in Lending Act.

I am not reinventing the law. I am
just saying when you issued this mort-
gage, you violated the law. You took
advantage of a person by violating the
law. You cannot then go in court and
say protect me with the law. You can’t
have it both ways. If you broke the law
to incur this debt, you can’t go in court
and ask for the law to protect you to
collect the debt.

That seems to me to be just. If you
were legal in the way you treated this
person, then you can use the law in en-
forcing your debt. If you were illegal in
the way you treated this person, you
can’t go into court and use the law to
collect on that illegally based debt.
That is simple.

When an individual falls prey to lend-
ers and files for bankruptcy seeking
last resort help, the claim of the preda-
tory lender will not be allowed against
a debtor. If the lender failed to comply
with the requirements of the Truth in
Lending Act for high-cost mortgages,
the lender has no claim in bankruptcy
court. The law has long recognized the
doctrine of unclean hands where a
party to an illegal agreement is not
able to recover damages from other
parties to such an agreement because
the claimant itself was the party to an
illegality.

My amendment is not aimed at all
subprime lenders. The amendment will
have no impact whatever on honest
lenders who make loans that followed
the law even if the loans carry high in-
terest rates or high fees. Instead, it is
directed solely at the bottom feeders,
the scumbags, the predator lenders. My
amendment reinforces current law and
will help ensure that predatory lenders
do not have a second chance to vic-
timize their customers by seeking re-
payment in a bankruptcy proceeding.

Second, this amendment is not aimed
at technical violations of the Truth In
Lending Act. The violations must be
material. I specifically made that
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change in my language to address some
of the concerns raised in the first de-
bate.

Third, the amendment does not
amend the Truth In Lending Act.
There is no question as to whether the
Senate Banking Committee has any ju-
risdiction. We do not change the Truth
In Lending Act. I point out the bank-
ruptcy bill does amend that act in
some parts. My amendment absolutely
does not.

Some may argue the amendment is
unnecessary because current law is suf-
ficient. I disagree. I recognize Congress
has passed numerous laws that Federal
agents and regulators have used to
combat predator lending, but predatory
lending is on the rise. Many Americans
are being cheated and duped by these
unscrupulous business people.

President Bush has attempted to pro-
mote home ownership as part of the vi-
sion of an ownership society. I applaud
him. For my wife and me, the first
time we purchased a home was a turn-
ing point in our lives. We started to
look at the world a lot differently. This
was our home, on our block, in our
neighborhood, in our town. It is an im-
portant part of everybody’s life. I sup-
port that. But unless we rein in the
abusive behavior of some in the lending
industry, we will be promoting not an
American dream, but an American
nightmare for thousands of home-
owners.

Let me say one more word. The last
time I offered this amendment, the
most stunning thing I learned was that
the major financial institutions in
America, the big boys, the blue chips,
the best in the industry, oppose my
amendment. You think, wait a minute,
why would the best financial institu-
tions in America oppose an amendment
to stop people from cheating and vio-
lating the law in issuing mortgages? 1
never quite understood. Maybe their
logic is this: If we let this amendment
in where some of the worst lenders are
held to the standard, then maybe the
Government will take a closer look at
us, too, so let’s be opposed to all
amendments. Let’s try to protect ev-
erybody in the industry even if what
they are doing is fundamentally unfair
and even illegal. That is the best argu-
ment I can come up with.

I urge those in the financial industry
who may be following this debate and
desperately trying to see this bill pass,
please be honest about this. Do you
want to protect the subprime lenders,
these predatory lenders who are en-
gaged in the worst practices in your
business? Why in the world would you
want them to stay in business? Why
would you want to protect them in
court when they give lending a bad
name, which is your business?

There are an awful lot of examples I
can give. Let me mention a few cases
before I close. Alonzo Hardaway owned
a home in Pennsylvania for 28 years,
raised his family there, went through a
divorce there, his parents died there,
but he no longer lives there. As of sum-
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mer, he was living in a homeless shel-
ter. Why? Because in 1999 a home re-
modeler and subprime lender convinced
Mr. Hardaway to take a home equity
loan for $35,000 at 13-percent interest to
redo his kitchen windows and doors.
When this b6-year-old man’s trash
hauling business faltered, he defaulted
on his loan, his home was sold at a
sheriff’s sale and he was evicted in
March of 2004. The loan is with The As-
sociates, a large subprime lender later
bought by Citigroup, which 2 years ago
paid $215 million in fines for unscrupu-
lous lending. That was documented in
the Pittsburgh Post-Gazette.

There are many other examples. 1
mention one or two of particular inter-
est. Here is one of a victim of appraisal
fraud known as ‘‘house flipping.” Ms.
Wragg, a retired school aide, found the
home of her dreams in a little neigh-
borhood in Brooklyn. It was a classic
brick house with a porch, a backyard.
She had not originally set out to be an
owner, but her eyes drifted to an adver-
tisement offering the home of her
dreams. She began her journey.

Now, 2 years later, she said that jour-
ney has turned into a nightmare. Her
life savings has been depleted by a
house she could never afford. The house
was appraised at far more than it was
worth and Ms. Wragg was given two
mortgages she would never have quali-
fied for, carrying costs more than dou-
ble her income. She blames the mort-
gage company, the appraiser, the law-
yer who represented her, and United
Homes, LLC, of Briarwood, Queens, the
company that owned the home, placed
the ad, and arranged almost everything
about closing. This is what she said: I
trusted them, because I had never done
this before and I didn’t know any bet-
ter.

These cases go on and on. I will not
read them into the RECORD. There is
one in your community, in your State.
Maybe it happened in your family. You
have read about them. You have seen
them on television. And I am sure you
wondered, Who is going to stop this
abuse and exploitation? We only stop it
when we tell these companies we will
not protect you in bankruptcy court.
You cannot take away the home of
someone if you have engaged in illegal
practices in issuing your mortgage.

When we consider the amendments
before the Senate on this bankruptcy
bill, I hope we will not only hold those
walking in the bankruptcy court seek-
ing relief from their debts to high
standards of moral conduct, we will
also hold the creditors who are seeking
repayment of debts to the same con-
duct, perhaps just legal conduct, which
is the only standard I have included in
my amendment.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr.
COBURN). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, I ask
unanimous consent that at 4:55 today,
the Senate proceed to vote in relation
to the following amendments: Kennedy
No. 28, Kennedy No. 29, and Corzine No.
32; provided further that prior to the
first vote there be 10 minutes equally
divided for debate, and that there be 2
minutes equally divided for debate
prior to the second and third vote. I
further ask consent that no second-de-
gree amendments be in order to the
above amendments prior to the vote.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. No objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Massachusetts.

AMENDMENTS NOS. 28 AND 29

Mr. KENNEDY. Mr. President, I yield
myself 4 minutes.

Mr. President, in America, we believe
that if you work hard, meet your fam-
ily responsibilities, then you should be
able to provide for your family. You
should be able to afford a decent home
for your family in a safe neighborhood.
You should be able to send your chil-
dren to college so they can enjoy lives
of opportunity and happiness. You
should be able to save for a com-
fortable retirement after years of dis-
ciplined saving and careful planning.
That is the American dream. It is a
dream of opportunity, of fairness, of in-
finite hope for the future.

But in recent times, average Ameri-
cans have had to work harder and hard-
er to fulfill their hopes and dreams. In
just the past 4 years, housing prices are
up 33 percent, college tuition is up 35
percent, and health care costs are up 59
percent. Families are counting their
pennies. And now this Republican Con-
gress wants to make it even harder
with this bankruptcy bill.

Corporate CEOs can force their com-
panies into bankruptcy and enrich
themselves, but they are not held ac-
countable. This bill ignores their irre-
sponsible actions. But an average
American facing cancer can lose every-
thing under this bill: their home, their
savings, their hopes, their dreams.
They get no second chance.

One day, you are doing well. You
have done all the right things. Your
family is healthy and happy. And the
next day, you discover that you have
cancer, and even though you have
health insurance, you are left with
$35,000 in medical bills. You cash in
your savings. You sell your second car.
You sell your mother’s wedding ring.
You take out a second mortgage on
your home. But it still is not enough.
Half the Americans in bankruptcy face
this exact situation. Their illness was
bad enough, but now their medical bills
are destroying their lives, and this bill
adds further injury to their pain.

CEOs can get away with it. They are
not held responsible for their compa-
nies’ bankruptcies. Look at Enron,
WorldCom, and Polaroid. But this bill
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requires average citizens to pay and
pay and pay and pay, even when you do
not have a dime to your name. And
who is first in line to get your money?
The credit card companies. They do not
care if you are sick. They demand your
money—with interest.

My amendments would give those
facing illness a real second chance. One
amendment says, if you are sick, you
do not have to lose your home. It says
that if illness forces you into bank-
ruptcy, at least $150,000 of equity that
you have built up in your home is
yours—no matter what. Fat cats who
g0 into bankruptcy do not lose their
mansions. They can build palaces in
Florida and Texas, and the bankruptcy
courts cannot touch them. So my
amendment says, if you get sick, you
should at least get some protection for
your home, too.

My other amendment says that if
your medical bills force you into bank-
ruptcy and they exceed 25 percent of
your income, you are not subject to
this bill’s harsh provisions. You are not
penalized under its so-called means
test, which would require you to keep
paying down on your bills even when
you cannot afford it.

Let’s give our fellow Americans a
chance. They will do their part to re-
build their lives. We should help them,
not hurt them.

I urge my colleagues to support these
amendments.

I withhold the remainder of my time.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, how
much time do I have?

The PRESIDING OFFICER. There is
1 minute 11 seconds.

Mr. KENNEDY. How much time is
there for the other side?

The PRESIDING OFFICER. Five
minutes 30 seconds.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the time of
the quorum call be charged to the
other side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 32

Mr. SESSIONS. Mr. President, how
much time is left on this side?

The PRESIDING OFFICER. There is
2 minutes 38 seconds.

S1923

Mr. SESSIONS. I would like to com-
ment on Senator CORZINE’S amendment
No. 32 to exempt ‘‘economically dis-
tressed caregivers” from the means
test. I remind all of my colleagues that
people who are economically distressed
and have incomes below the median in-
come already will be exempt from the
means test. Secondly, I point out that
page 10 of the bill is explicit that ex-
penses people incur for the care and
support of an elderly, chronically ill or
disabled member of their household or
family is subtracted from their income,
even if they have very high income.
This means that the bankruptcy bill
we have drafted will still allow people
who take care of their sick and aging
family members to file for bankruptcy
under chapter 7, the chapter that al-
lows you to completely wipe out all
your debts.

Let me read directly from page 10 of
the statute. In other words, the amend-
ment is covered by the legislation. It
came up in committee. We talked
about it, and it was adopted. When we
talk about monthly expenses, you are
trying to determine if your income
level exceeds median income level and
whether you can afford to pay any-
thing back if you owe some of your
debts and you have a higher income. So
it reads:

In addition, the debtor’s monthly expenses
may include, if applicable, the continuation
of actual expenses paid by the debtor that
are reasonable and necessary for the care
and support of an elderly, chronically ill, or
disabled household member or member of
debtor’s immediate family (including par-
ents, grandparents, siblings, children, and
grandchildren of debtor, the dependents of
the debtor, and the spouse of the debtor in a
joint case who is not a dependent) and who is
unable to pay such reasonable and necessary
expenses.

So we have dealt with that. We tried
to consider these things and be reason-
able as we calculated this. There was a
concern expressed in committee that
people might not be able to pay back
any of the money because they have
debts as a caregiver. That is taken care
of already in the statute.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I yield
my remaining time to the Senator
from New Jersey.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. CORZINE. May I inquire how
much time is available?

The PRESIDING OFFICER. There is
58 seconds available.

Mr. CORZINE. Let me start by say-
ing, I don’t understand why we are try-
ing to solve a problem on large swathes
of our society in the case of the eco-
nomically distressed caregivers—there
were 44.125 million in bankruptcy last
year—why we think 5 percent of the
population or 10 percent of the popu-
lation, of those that are using the
bankruptcy laws need to have a whole
adjustment in how we approach put-
ting people into bankruptcy to take
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care of a small percentage of individ-
uals, when in fact including the consid-
eration of deductions of expenses that
would go under chapter 13, why we
don’t want to encourage families to
take care of their individuals. I hope
my colleagues will support the Corzine
amendment which takes care of eco-
nomically distressed caregivers.
AMENDMENT NO. 28

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 28.

Mr. REID. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

Mr. MCCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Pennsylvania (Mr.
SANTORUM).

Mr. DURBIN. I announce that the
Senator from Connecticut (Mr. DODD)
and the Senator from Hawaii (Mr.
INOUYE) are neccessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 39,
nays 58, as follows:

[Rollcall Vote No. 16 Leg.]

YEAS—39
Akaka Feingold Mikulski
Baucus Feinstein Murray
Bayh Harkin Nelson (FL)
Bingaman Jeffords Obama
Boxer Kennedy Pryor
Byrd Kerry Reed
Cantwell Kohl Reid
Clinton Landrieu Rockefeller
Conrad Lautenberg Salazar
Corzine Leahy Sarbanes
Dayton Levin Schumer
Dorgan Lieberman Stabenow
Durbin Lincoln Wyden

NAYS—58
Alexander DeMint McCain
Allard DeWine McConnell
Allen Dole Murkowski
Bennett Domenici Nelson (NE)
Biden Ensign Roberts
Bond Enzi Sessions
Brownback Frist Shelby
Bunning Graham Smith
Burns Grassley S
Burr Gregg nowe
Carper Hagel Specter
Chafee Hatch Stevens
Chambliss Hutchison Sununu
Coburn Inhofe Talent
Cochran Isakson Thomas
Coleman Johnson Thune
Collins Kyl Vitter
Cornyn Lott Voinovich
Craig Lugar Warner
Crapo Martinez

NOT VOTING—3

Dodd Inouye Santorum

The amendment (No. 28) was rejected.
VISIT TO THE SENATE BY MEMBERS OF THE COM-
MITTEE ON AGRICULTURE OF THE CANADIAN

GOVERNMENT

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BURNS. Mr. President, I ask
unanimous consent that I be allowed to
introduce Members of the Parliament
from Canada and that we proceed as in
morning business for those introduc-
tions.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. BURNS. Mr. President, I present
the Honorable David Tkachuk, Senator
Joyce Fairbairn, and Senator Lan Gus-
tafson, who are Members of the Senate
in Canada and members of the Senate
Agricultural Committee. Welcome.

(Applause.)

Mr. BURNS. I yield the floor.

AMENDMENT NO. 29

The PRESIDING OFFICER. There
will now be 2 minutes of debate equally
divided on Kennedy amendment No. 29.

The majority leader is recognized.

Mr. FRIST. Mr. President, I ask
unanimous consent that the remaining
votes of this sequence be limited to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, for the in-
formation of our colleagues, we do have
two more votes. I cannot yet announce
about votes later tonight, but we will
do it shortly after the second vote. We
would like to continue business, but as
soon as we finish that second vote we
will be making an announcement as to
the future plans tonight. There are two
stacked votes.

Tomorrow morning, in all likelihood,
we will have debate, and then late in
the morning we will have some stacked
votes as well. Again, I will say more
about that tonight.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, in this
bankruptcy bill, in several States there
are the protections for homesteads of
multimillion dollar homes. All this
amendment says is that if one has se-
vere medical problems that are going
to drive one into bankruptcy, they will
be able to have a protection for up to
$150,000 in home equity. We know that
approximately 50 percent of the total
bankruptcies are medically related,
and what we are saying is that in those
cases where we have the high costs of
health care, because of cancer or the
sickness of a child, we will carve out a
homestead for $150,000 and protect that
homestead. That is what this amend-
ment does. We have the protections for
much larger homesteads in a number of
States. Let us protect our families.

The PRESIDING OFFICER. Who
yields time? The Senator from Ala-
bama.

Mr. SESSIONS. Mr. President, there
is a great deal of misinformation out
about the impact of health care ex-
penses on bankruptcy. Let me just say
what the Department of Justice, U.S.
Trustee Program, has found by exam-
ining 5,000 petitions, where you state
exactly what the debts are, that 54 per-
cent of the bankruptcies do not men-
tion health care at all. They say, of the
ones that mention health care, only 10
percent show it over $5,000. And of the
total debts shown on those forms, only
b percent represent health care debts.
That is No. 1.

No. 2, this bill absolutely protects
people and allows them to bankrupt
and wipe out their medical debts. If
you are below median income, all of it
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is wiped out. If you are above median
income, you may have to pay back
some of it. But I say, why should you
not pay your hospital if you can? I ask
that we vote no.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

Mr. KENNEDY. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The clerk will call the roll.

The bill clerk called the roll.

Mr. MCCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Pennsylvania (Mr.
SANTORUM).

Mr. DURBIN. I announce that the
Senator from Delaware (Mr. BIDEN) and
the Senator from Hawaii (Mr. INOUYE)
are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 39,
nays 58, as follows:

[Rollcall Vote No. 17 Leg.]

YEAS—39
Akaka Feingold Mikulski
Baucus Feinstein Murray
Bayh Harkin Nelson (FL)
Boxer Jeffords Obama
Byrd Kennedy Pryor
Cantwell Kerry Reed
Clinton Kohl Reid
Conrad Landrieu Rockefeller
Corzine Lautenberg Salazar
Dayton Leahy Sarbanes
Dodd Levin Schumer
Dorgan Lieberman Stabenow
Durbin Lincoln Wyden

NAYS—58
Alexander DeMint McCain
Allard DeWine McConnell
Allen Dole Murkowski
Bennett Domenici Nelson (NE)
Bingaman Ensign Roberts
Bond Enzi Sessions
Brownback Frist Shelby
Bunning Graham Smith
Burns Grassley Snowe
Burr Gregg Specter
Carper Hagel
Chafee Hatch Stevens
Chambliss Hutchison Sununu
Coburn Inhofe Talent
Cochran Isakson Thomas
Coleman Johnson Thune
Collins Kyl Vitter
Cornyn Lott Voinovich
Craig Lugar Warner
Crapo Martinez

NOT VOTING—3

Biden Inouye Santorum

The amendment (No. 29) was rejected.

Mr. BOND. I move to reconsider the
vote.

Mr. CRAIG. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 32

The PRESIDING OFFICER. There
will now be 2 minutes of debate equally
divided on the Corzine amendment
numbered 32.

Who yields time?

Mr. SESSIONS. Mr. President, this is
an amendment that is unjustified, in-
credibly unjustified. It basically says if
you take off one month from work to
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take care of a family member in need,
you can never be put in chapter 13 and
pay back some of your debts, even if
your income is $500,000 a year.

I think Senator LEAHY offered the
amendment in committee. On page 10
it says:

(IT) In addition, the debtor’s monthly ex-
penses may include, if applicable, the con-
tinuation of actual expenses paid by the
debtor that are reasonable and necessary for
care and support of an elderly, chronically
ill, or disabled household member or member
of the debtor’s immediate family (including
parents, grandparents, siblings, children and
grandchildren of the debtor, the dependents
of the debtor, the spouse . . .

And so forth. It is provided for in the
bill. This amendment will give an abso-
lute exemption no matter what the
person’s income is. It absolutely should
be voted down.

Mr. CORZINE. This amendment deals
with the economically distressed care-
givers. There are 44 million of those in
America. Mr. President, $257 billion is
saved each year by family caregiving.
If we value families, we ought to pro-
tect them under the harsh changes we
are implementing here. I hope people
will say we want to reward that. There
are 125,000 bankruptcies a year from
distressed caregiving. This is one where
family values and all of the things that
people claim they care about are rep-
resented. This ought to be carved out
from the bankruptcy reform. I hope my
colleagues will support this.

I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. FRIST. Mr. President, for the in-
formation of our colleagues, this will
be the last rollcall vote tonight. We
will continue debate tonight on amend-
ments. We will plan on stacking votes
on those amendments—not first thing
in the morning but late morning or
very early afternoon.

Mr. REID. Mr. President, I hope peo-
ple on our side, if they have amend-
ments to offer, will offer the amend-
ments tonight. If they are bankruptcy-
related amendments, we would like to
have them tonight.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment. The yeas and nays have been or-
dered.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. MCCONNELL. The following Sen-
ator was necessarily absent: the Sen-
ator from Pennsylvania (Mr.
SANTORUM).

Mr. DURBIN. I announce that the
Senator from Delaware (Mr. BIDEN) and
the Senator from Hawaii (Mr. INOUYE)
are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote.

The result was announced—yeas 37,
nays 60, as follows:
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[Rollcall Vote No. 18 Leg.]

YEAS—37

Akaka Feinstein Nelson (FL)
Bayh Harkin Obama
Boxer Kennedy Pryor
Byrd Kerry Reed
Cantwell Kohl Reid
Clinton Landrieu Rockefeller
Conrad Lautenberg Salazar
Corzine Leahy Sarbanes
Dayton Lgvm Schumer
Dodd Lieberman

; Stabenow
Dorgan Lincoln
Durbin Mikulski Wyden
Feingold Murray

NAYS—60
Alexander Crapo Lugar
Allard DeMint Martinez
Allen DeWine McCain
Baucus Dole McConnell
Bennett Domenici Murkowski
Bingaman Ensign Nelson (NE)
Bond Enzi Roberts
Brownback Frist Sessions
Bunning Graham Shelby
Burns Grassley Smith
Burr Gregg Snowe
Carper Hagel Specter
Chafee Hatch Stevens
Chambliss Hutchison Sununu
Coburn Inhofe Talent
Cochran Isakson Thomas
Coleman Jeffords Thune
Collins Johnson Vitter
Cornyn Kyl Voinovich
Craig Lott Warner
NOT VOTING—3

Biden Inouye Santorum

The amendment (No. 32) was rejected.
AMENDMENT NO. 24

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent to set aside the
pending amendments and call up my
amendment No. 24.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The bill clerk read as follows:

The Senator from West Virginia [Mr.
ROCKEFELLER], for himself and Mr. LEAHY,
proposes an amendment numbered 24.

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To amend the wage priority provi-
sion and to amend the payment of insur-
ance benefits to retirees)

Beginning on page 498, strike line 20 and
all that follows through page 499, line 2, and
insert the following:

SEC. 1401. EMPLOYEE WAGE AND BENEFIT PRI-

ORITIES.

Section 507(a) of title 11, United States
Code, as amended by section 212, is amend-
ed—

(1) in paragraph (4)—

(A) by striking ‘“‘within 90 days’’; and

(B) by striking ‘‘but only to the extent”
and all that follows through’ each individual
or corporation’ and inserting ‘‘but only to
the extent of $15,000 for each individual or
corporation’’; and

(2) in paragraph (5)(B)(i), by striking ‘‘mul-
tiplied by’ and all that follows through ‘;
less” and inserting ‘“‘multiplied by $15,000;
less”.

SEC. 1401A. PAYMENT OF INSURANCE BENEFITS

OF RETIREES.

(a) IN GENERAL.—Section 1114(j) of title 11,
United States Code, is amended to read as
follows:
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“(j))(1) No claim for retiree benefits shall be
limited by section 502(b)(7).

‘““(2)(A) Each retiree whose benefits are
modified pursuant to subsection (e)(1) or (g)
shall have a claim in an amount equal to the
value of the benefits lost as a result of such
modification. Such claim shall be reduced by
the amount paid by the debtor under sub-
paragraph (B).

“(B)di) In accordance with section
1129(a)(13)(B), the debtor shall pay the retiree
with a claim under subparagraph (A) an
amount equal to the cost of 18 months of pre-
miums on behalf of the retiree and the de-
pendents of the retiree under section 602(3) of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1162(3)), which amount
shall not exceed the amount of the claim
under subparagraph (A).

““(ii) If a retiree under clause (i) is not eli-
gible for continuation coverage (as defined in
section 602 of the Employee Retirement In-
come Security Act of 1974), the Secretary of
Labor shall determine the amount to be paid
by the debtor to the retiree based on the 18-
month cost of a comparable health insurance
plan.

“(C) Any amount of the claim under sub-
paragraph (A) that is not paid under sub-
paragraph (B) shall be a general unsecured
claim.” .

(b) CONFIRMATION OF PLAN.—Section
1129(a)(13) of title 11, United States Code, is
amended to read as follows:

‘“(13) The plan provides—

‘“(A) for the continuation after its effective
date of the payment of all retiree benefits (as
defined in section 1114), at the level estab-
lished pursuant to subsection (e)(I) or (g) of
section 1114, at any time before the con-
firmation of the plan, for the duration of the
period the debtor has obligated itself to pro-
vide such benefits; and

“(B) that the holder of a claim under sec-
tion 1114(j)(2)(A) shall receive from the debt-
or, on the effective date of the plan, cash
equal to the amount calculated under sec-
tion 1114(j )(2) (B).”.

(¢c) RULEMAKING.—The Secretary of Labor
shall promulgate rules and regulations to
carry out the amendments made by this sec-
tion.

Mr. ROCKEFELLER. Mr. President,
over the last years, as the economy
came down from the highs of the 1990s,
we have seen devastating corporate
bankruptcies and how they can affect
workers and their families. I have seen
that in my State, and we have all seen
that in our States. From the enormous
Enron bankruptcy at the end of 2001 to
the bankruptcies in my State, Ohio,
and Pennsylvania, of Wheeling-Pitt,
Weirton Steel, Horizon Natural Re-
sources, and involving also Kentucky,
every bankruptcy has brought heart-
ache for workers who had dedicated
themselves to employers, many of
them for many years.

In many cases, employees and retir-
ees have very limited ability under
bankruptcy to recover their wages, to
recover their severance or any benefits
they are due when companies seek pro-
tection from their creditors. Workers
deserve better. And as we debate
changes to our Nation’s bankruptcy
laws, Congress must address, in this
Senator’s judgment, these injustices.

Today I am offering an amendment
to strengthen the rights of workers and
retirees in bankruptcy. I am very
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pleased that Senator LEAHY, the distin-
guished ranking Democrat on the Sen-
ate Judiciary Committee, is an origi-
nal cosponsor of this amendment.

I ask unanimous consent to add Sen-
ators DAYTON and OBAMA as coOSpon-
SOTs.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROCKEFELLER. Specifically,
the amendment will do two things.
First, it would allow employees to re-
cover more of the back pay or other
compensation that is owed to them at
the time of the bankruptcy.

Second, it will ensure that retirees
whose promised health insurance is
taken away receive at least some com-
pensation for their lost benefits.

In the simplest terms, employees sell
their labor to companies. They toil
away in offices and plants and factories
and mills and mines because they are
promised that at the end of the day
they will receive a certain compensa-
tion. Many workers then have a dif-
ficult time recovering what is owed to
them by their employer when their
company, as so often happens these
days, files for bankruptcy.

Under current law, employees are en-
titled to a priority claim of up to
$4,925. That is it. The legislation we are
debating would increase that claim to
$10,000, which is better. But even that
figure is usually not enough to cover
the back wages, vacation time, sever-
ance pay, or payment benefits the em-
ployees are owed for work done prior to
the bankruptcy. Congress needs to up-
date the amount of the priority claim
to ensure that more workers are able
to receive what is rightfully theirs. My
amendment, thereby, would increase
the priority claim to $15,000. So we are
basically going from $5,000 to $15,000.

My amendment would also eliminate
the accrual time period for calculation
of priority claims. In too many cases,
employees are not able to receive the
full amount of the priority claim be-
cause the bankruptcy courts have in-
terpreted the accrual period very
strictly. Judges do not agree that
promised severance pay for accrued va-
cation time was all earned in the last
90 or 100 days before bankruptcy, even
when it might have been. Because
there is no uniformity in the way these
benefits are earned or paid, the loca-
tion of the bankruptcy changes the
way the wage priority operates and re-
sults in costly and time-consuming leg-
islation, litigation over the accrual of
benefits. Eliminating the accrual time
period streamlines the application of
the wage priority and allows employees
to recover more of what they have
earned.

Another important type of compensa-
tion that workers earn is the right to
enjoy certain benefits when they re-
tire. Pensions, life insurance, or health
care coverage are earned by workers—
it is part of the deal—in addition to
their weekly paychecks. They have
reason to expect these things will be
coming to them. We know the nature
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of the American economy is changing.
I do not argue that. Yet sadly we have
seen many companies in the past few
years abandon the promises they made
when they declared bankruptcy.

Sometimes bankruptcy is used as a
reason to avoid promises that were
made. More and more we see companies
taking the easy road by abandoning
commitments they made to workers.
For retirees who have planned for their
golden years based upon the benefits
they have earned, losing health insur-
ance could be a devastating blow. That
is sort of one of the more obvious
statements one can make. Retirees
must have the right to reasonable com-
pensation if the company seeks to
break its promise to provide health in-
surance.

Under current law, these retirees re-
ceive what is called a general unse-
cured claim for the value of the bene-
fits they lost. As any creditor will tell
you, a general unsecured claim is es-
sentially worthless in most bank-
ruptcies. It means you are at the end of
the line and there are not enough as-
sets to go around. This law allows com-
panies to essentially rescind compensa-
tion that retirees have earned with vir-
tually no cost to the company. Of
course, that is a great deal for the com-
pany, but it is spectacularly unfair to
the retirees.

Recognizing that so-called legacy
costs are often an impossible burden
for a company that is trying to emerge
from Dbankruptcy, my amendment
would still allow companies in some
circumstances to alter the health cov-
erage offered to retirees. However, it
would require that the company pay at
least some minimum level of com-
pensation to retirees.

Under my proposal, each retiree
would be entitled to a payment equal
to the cost of purchasing comparable
health insurance for a period of 18
months. I will repeat that. Each retiree
would be entitled to a payment equal
to the cost of purchasing comparable
health insurance for a period of 18
months. Of course, 18 months of health
insurance coverage is a lot less than
many of these retirees are losing, but
it can ease the transition as retirees
try to make alternative plans, and it
will discourage companies from think-
ing that terminating retiree health
coverage is an easy solution or perhaps
even part of the reason for seeking
bankruptcy in the first place. The re-
tirees would still be entitled to a gen-
eral unsecured claim for the value of
the benefits lost in excess of this one-
time payment. This change would en-
sure that retirees, while still not being
made whole on lost benefits, will at
least receive some compensation for
broken promises.

Mr. President, I understand that
many creditors or investors are not
able to recover what is rightfully owed
to them in the course of bankruptcy,
but employees deserve protection that
recognizes the unique nature of their
dependence on the employer. Any
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smart investor diversifies his or her
portfolio so that a bankruptcy at one
company does not bankrupt the inves-
tor. Likewise, suppliers and creditors
that do business with a company typi-
cally have many other clients. That is
not the case, however, with workers.
They cannot diversify away the risk of
working for a bankrupt company. They
are there all by themselves, and the fi-
nancial hardship bankruptcy brings is
more devastating to the average work-
er than the average creditor or sup-
plier. I believe that logic is pretty
clear.

The relief provided by this amend-
ment is modest. It will not take the
sting out of bankruptcy. By definition,
a bankruptcy is a failure, and it is
painful for the company’s employees,
retirees, and also for the business part-
ners. But by this amendment we would
make progress toward ensuring that
bankruptcies are more fair—more fair
to workers who gave their time, en-
ergy, and sweat to the company in ex-
change for certain promised compensa-
tion, which then did not turn out to be
available.

I encourage my colleagues to support
this amendment.

Mr. JOHNSON. Mr. President, I rise
to discuss my opposition to the Durbin
amendment to S. 2566, the Bankruptcy
Abuse Prevention and Consumer Pro-
tection Act of 2005.

I have tremendous respect for my
colleague from Illinois, and believe he
has only the best of intentions with
this amendment, which would exempt
members of the armed forces from the
means testing required under the bill
before us.

I have the most profound respect for
our servicemen and women, and for our
Nation’s veterans. Many of you know
that my oldest son Brooks is a member
of the Armed Forces, and saw active
duty in Iraq with the 101st Airborne.
But with all due respect, I believe this
amendment could in fact harm Amer-
ica’s soldiers.

Two years ago, we spent a great deal
of time reauthorizing the Fair Credit
Reporting Act, the statute governing
our Nation’s credit granting system.
This system is the finest in the world
and has essentially opened up access to
credit to working Americans through-
out this country, regardless of race,
gender, marital status, physical loca-
tion, medical condition, or profession.
If someone has the ability to pay, then
the credit system allows underwriters
to grant credit to that individual with-
out bias.

S. 256 is carefully crafted so we don’t
reintroduce possible bias into this sys-
tem. It would be unacceptable to undo
the system which has opened doors of
opportunity to millions of Americans
who in the past who had experienced
bias in the lending process.

Under Senator DURBIN’s amendment,
military personnel filing for bank-
ruptcy would be exempt from the
means test and would automatically
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qualify for a Chapter 7 filing, regard-
less of whether that person has the
ability to repay part of his or her debt.

If this amendment were to pass, po-
tential creditors would have a legiti-
mate concern that loans to military
personnel could require different un-
derwriting standards. This could well
mean higher interest rates for our sol-
diers and veterans. Even more dis-
turbing, this would introduce bias into
the system against soldiers and vet-
erans—a perverse result and clearly
not what this amendment envisions.

The Senator from Illinois raises a
concern that none of us should turn our
backs on: and that is whether our serv-
icemen and women are fairly com-
pensated, and whether they have the
resources they need, particularly dur-
ing deployment, to take care of their
families. I call on the Congress to look
carefully at this issue, and to make
sure we are doing right by our military
personnel and veterans.

But I urge you not to remedy any
possible injustices through the bank-
ruptcy courts.

Bankruptcy represents a long-
standing commitment in this country
to helping people get a fresh start. This
principle has never been giving only
certain people a fresh start: for exam-
ple, only if you are a teacher, or a doc-
tor or a soldier. If we started down that
road, I’'m not sure what would happen
to most members of Congress, who tend
to be lawyers.

The point is, this safety net should
be available when a person truly can-
not make good on his or her commit-
ments, no matter who he or she is or
what she does for a living.

No matter how noble the individual,
no matter how compelling the story be-
hind the economic need, the bank-
ruptcy system must treat people equal-
ly and fairly.

This bill establishes a simple means
test, which will affect approximately 10
percent of current filers. All it says is,
after we’ve backed out all your current
expenses, including your your house
payment, your car payment, your child
care costs, your education costs, your
utility costs, your medical costs, and a
whole host of other items, if after
backing out all these payments you
have the ability to pay back some of
your loans, then you should. That’s
only right. That’s only fair. And it
shouldn’t matter what your profession
is.

Americans are an honorable people,
and we work hard and play by the
rules. If you can pay your debts, you
should.

I am also troubled about the message
this amendment sends about chapter 13
filings.

The implication is, do anything you
can to avoid a repayment plan. The
fact is, under the mechanism set forth
in this bill, we have an unprecedented
opportunity to help debtors rehabili-
tate their credit rating faster under a
chapter 13 proceeding.

I will be working to encourage bank-
ruptcy trustees to report on-time pay-
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ments under a chapter 13 payment plan
to the three major credit bureaus, so
that debtors who get back on track
will, quite literally, get credit for that
discipline.

I also pledge to work with the cred-
itor community to help them under-
stand how these new payment reports
might help them evaluate a chapter 13
debtor.

An amendment that automatically
steers debtors to chapter 7 is misguided
and would give no thought to the po-
tential benefits of a chapter 13 filing.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DEMINT. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

MORNING BUSINESS

Mr. DEMINT. Mr. President, I ask
unanimous consent that there now be a
period for morning business with Sen-
ators permitted to speak for up to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

DISCHARGE PETITION—S.J. RES. 4

Mr. CONRAD. Mr. President, today
pursuant to 5 U.S.C. 802(c), I have sub-
mitted a petition to discharge the Sen-
ate Committee on Agriculture, Nutri-
tion, and Forestry from consideration
of S.J. Res. 4, a joint resolution pro-
viding for congressional disapproval of
the rule relating to risk zones for in-
troduction of bovine spongiform
encephalopathy, submitted by the De-
partment of Agriculture under chapter
8 of title b5, United States Code, the
Congressional Review Act.

DISCHARGE PETITION

We, the undersigned Senators, in accord-
ance with chapter 8 of title 5, United States
Code, hereby direct that the Senate Com-
mittee on Agriculture, Nutrition, and For-
estry be discharged from further consider-
ation of S.J. Res. 4, a resolution providing
for congressional disapproval of the rule sub-
mitted by the Department of Agriculture re-
lating to risk zones for the introduction of
bovine spongiform encephalopathy, and fur-
ther, that the resolution be placed upon the
Legislative Calendar under General Orders.

Kent Conrad, Craig Thomas, Byron Dor-
gan, Ken Salazar, Harry Reid, Max
Baucus, Jay Rockefeller, John Kerry,
Conrad Burns, Tim Johnson, Dianne
Feinstein, Jeff Bingaman, Barbara
Boxer, Dick Durbin, Ron Wyden,
Barack Obama, Chuck Schumer, Paul
Sarbanes, Carl Levin, Hillary Clinton,
Ted Kennedy, Jack Reed, Patrick
Leahy, Tom Harkin, Mark Dayton,
Russell Feingold, Barbara Mikulski,
James Jeffords, Herb Xohl, Jon
Corzine, Chris Dodd, E. Benjamin Nel-
son, Mary L. Landrieu.
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HONORING OUR ARMED FORCES

SPECIALIST DAKOTAH L. GOODING

Mr. GRASSLEY. Mr. President, I
speak today in remembrance of an
Iowa soldier who has fallen in service
to his country. Specialist Dakotah L.
Gooding, a member of the C Troop, 5th
Squadron, 7th Cavalry Regiment, 3rd
Infantry Division, died on the 13th of
February in Balad, Iraqg when his vehi-
cle overturned into a canal. He was 21
years old.

SPC Gooding grew up in Keokuk, TA
and eventually moved to the Des
Moines area. He attended the Scavo Al-
ternative School and Lincoln High
School. In the fall of 2000, at the age of
17, Dakotah fulfilled a life-long dream
of joining the U.S. Army, following in
the footsteps of many family members.
He had served in the United States and
Korea before going to Iraq. SPC
Gooding came to Iraq as part of an
Army Special Security Force that
helped with voter protection in the re-
cent historic democratic elections.

A cousin mentioned that SPC
Gooding knew he had a mission to pro-
tect those around the world and those
at home. SPC Gooding’s mission was a
noble one, and he carried it out with
the courage and dignity that are so
characteristic of our American sol-
diers. For his dedication and sacrifice,
Dakotah deserves our respect and ad-
miration. For family and friends who
have felt this loss most deeply, I offer
my sincere sympathy. My prayers go
out to his wife, Angela, his mother, Ju-
dith, his two sisters, and his many
other family and friends.

May we always remember with pride
and appreciation Specialist Dakotah L.
Gooding and all those Americans who
have gone before him in service to
their country.

————

FOREIGN OPERATIONS
APPROPRIATIONS

WORLD COMPASSION

Mr. INHOFE. Mr. President, I know
my friend from Kentucky played the
key role III conference negotiations on
H.R. 4818, the FY 2005 foreign oper-
ations appropriations bill, which were
completed last year, and I ask if he is
aware of language that was contained
in the House report regarding World
Compassion’s activities in Afghanistan.

Mr. McCONNELL. My staff informs
me that the House report encouraged
the State Department to review a pro-
posal from this organization.

Mr. INHOFE. My colleagues should
know that as a supporter of this group,
I continue to encourage the State De-
partment to consider a proposal from
World Compassion. This organization’s
““Shelter, Support, and Skills Training
for Afghan Refugee and Displaced Wid-
ows and Orphans’ Program is an inte-
grated plan that addresses the special
needs of widows and their children,
many of whom are refugees and inter-
nally displaced persons. The program
provides shelter, access to clean water,
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psychosocial support and skills train-
ing to enable widows to gain the per-
sonal dignity of self-sufficiency.

I would also point out that village
leaders have agreed to cooperate with
World Compassion on this project.
World Compassion has a long, success-
ful track record of working with
Afghanis in other programs to provide
for their basic needs, and it is my hope
that the State Department will help
them continue to do so.

Mr. McCONNELL. I appreciate my
friend taking the time to highlight the
activities of World Compassion and
hope that the State Department acts
on the recommendations from the
House report.

——

LOCAL LAW ENFORCEMENT
ENHANCEMENT ACT OF 2005

Mr. SMITH. Mr. President, I rise
today to speak about the need for hate
crimes legislation. Each Congress, Sen-
ator KENNEDY and I introduce hate
crimes legislation that would add new
categories to current hate climes law,
sending a signal that violence of any
kind is unacceptable in our society.
Likewise, each Congress I have come to
the floor to highlight a separate hate
crime that has occurred in our coun-
try.

On Monday, February 28, 2005, two
men were severely beaten outside of
their hotel room in New Mexico. Ac-
cording to police reports, they were
targeted because of their sexual ori-
entation. The two men, who were in an
openly gay relationship, were followed
back to the hotel by a group of people
who were yelling antigay comments at
the victims. The assailants than as-
saulted the two men and fled the scene.
The incident is being investigated as a
hate crime.

I believe that the Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. I believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

——
ASSAULT WEAPONS BAN

Mr. LEVIN. Mr. President, I am
pleased to join Senator FEINSTEIN as a
cosponsor of her legislation to reau-
thorize the assault weapons ban. I
voted for the original 1994 assault
weapons ban and for the amendment to
reauthorize the ban in the 108th Con-
gress.

When the 1994 assault weapons ban
expired on September 13, 2004, crimi-
nals and terrorists gained potential
easy access to 19 of the highest pow-
ered and most lethal firearms pro-
duced. In addition to banning 19 spe-
cific weapons, the assault weapons ban
also prohibited the sale of semiauto-
matic weapons that incorporated a de-
tachable magazine and two or more
specific military features. These fea-
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tures included folding/telescoping
stocks, protruding pistol grips, bayonet
mounts, threaded muzzles or flash sup-
pressors, barrel shrouds, or grenade
launchers. Common sense tells us that
there is no reason for civilians to have
easy access to guns with these military
style features.

During the 108th Congress, I joined
with the majority of my Senate col-
leagues in adopting an amendment to
reauthorize the assault weapons ban
for another 10 years. However, the bill
to which it was attached was later de-
railed. Despite the overwhelming sup-
port of the law enforcement commu-
nity, the ongoing threat of terrorism,
bipartisan support in the Senate, and
the pleas of Americans who have al-
ready lost loved ones to assault weap-
ons tragedies, the ban was allowed to
expire, as the President and the Repub-
lican Congressional leadership were un-
willing to act.

Despite the National Rifle Associa-
tion’s assertions that the ban is inef-
fective, unnecessary, and that guns la-
beled as assault weapons are rarely
used in violent crimes, the need for the
assault weapons ban is clear. Just last
week, AK-47 assault rifles, like the
ones included in the original assault
weapons ban, were reportedly used in
two separate shootings in Texas and
California that left four people dead
and four others seriously injured, three
of whom were police officers. In Tyler,
TX, a gunman armed with an AK-47,
wearing a military flak jacket and a
bulletproof vest, opened fire outside a
courthouse, Kkilling his ex-wife and
wounding his son. In the ensuing shoot-
out with police, the gunman was re-
portedly able to fire as many as 50
rounds at police and innocent bystand-
ers before fleeing in his truck. He was
finally shot in another gun battle with
police a few miles away. The same day
in Los Angeles, a man reportedly
armed with an AK-47 walked into his
workplace and shot two of his cowork-
ers to death following a dispute. He
later turned himself in at a Los Ange-
les police station.

Unfortunately, assault weapons such
as the ones reportedly used in these
two shootings as well as many other
similar assault weapons are once again
being legally produced and sold as a re-
sult of the expiration of the assault
weapons ban. I again urge my col-
leagues to act to help prevent tragedies
like these by enacting a common sense
ban on assault weapons.

———

SENATOR HIRAM R. REVELS

Mr. OBAMA. Mr. President, I rise to
recognize an important anniversary in
the history of this Nation.

One hundred and thirty-five years
ago on this day, Hiram R. Revels was
sworn in as a U.S. Senator from Mis-
sissippi. On that day, February 25, 1870,
Senator Revels became the first Afri-
can American to ever serve in the U.S.
Congress.

But Hiram Revel’s story started in a
place very far from Washington, DC. He
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was born to free parents in 1822 and
grew up as an apprentice to a barber in
North Carolina. But Hiram wanted to
learn more and see more, and so he left
for Indiana and then Ohio, where he
furthered his education. He was soon
ordained a minister by the African
Methodist Church, and traveled to con-
gregations all over the Midwest and
the South until he finally ended up in
Baltimore.

At the beginning of the Civil War, he
helped recruit African-American troops
for the Union, and he ended up serving
as a chaplain for a Mississippi regi-
ment of free Blacks. He stayed in Mis-
sissippi after the war, and continued
serving as a pastor at various local
churches. In 1868, and he ran and was
elected alderman. Respected by both
Whites and African Americans, he was
soon elected as a Mississippi State sen-
ator. Then, in 1870, just 5 years after
the end of the very war fought for his
freedom, Hiram Revels was elected the
first African-American U.S. Senator in
history.

Like so many of our own, Hiram’s
story is America’s story. The story of
the seemingly impossible occurring in
a land where good people will give ev-
erything to make it possible. The story
of hope winning out against all odds.
The story of one man’s improbable
achievement paving the way for so
many others.

Did Hiram ever know what he was
destined for in that barber shop? When
he was sweeping that floor in North
Carolina and so many of his brothers
and sisters were enslaved, did he ever
dream that he would end up a U.S. Sen-
ator?

We don’t know. But we do know that
he did dream of bigger things.

He dreamed of an education, and so
even though many kids like him didn’t
do it, he went to college. He dreamed of
helping others, and so even though it
involved sacrifice, he became a min-
ister. He dreamed of a free America,
and so even though it could have cost
him his life, he joined the Union. And
he dreamed of lifting up his commu-
nity, and so even though it wasn’t done
by people of his color, he ran for office.

He dreamed of making this world a
better place, and in doing so, he found
a place in history. And so we remember
this day—his day—as a symbol of what
is possible for those of us who are will-
ing to make it so in this magical place
we call America.

———

ADDITIONAL STATEMENTS

e Mr. OBAMA. Mr. President, I rise to
recognize and remember the life of Earl
Langdon Neal.

Mr. Neal was one of the finest law-
yers and civic leaders Chicago has ever
known. From mayors to citizens, busi-
ness leaders to college students, he was
a trusted friend and inspiring mentor
to many—including myself.
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Earl earned his law degree from
Michigan Law School in 1952. Fol-
lowing graduation, he served his coun-
try in the U.S. Army until 1955, when
he returned to Chicago to join his fa-
ther’s law firm, Neal & Neal.

On their very first case, Earl and his
father were forced to commute 170
miles from Chicago to Lincoln simply
because there were no hotels in Lincoln
that would accept African Americans.
But he went anyway because, as his son
has said, it wasn’t just a job for Earl—
it was a way of life.

It was a way of life that led him to
serve the city of Chicago as a special
assistant corporation counsel respon-
sible for countless land acquisition
projects, including the Dan Ryan Ex-
pressway, O’Hare’s expansion, and the
Chicago city colleges, a way of life that
led him to start his own practice and
earn a place on the University of Illi-
nois board of trustees, a way of life
that made almost every person who
came to know him speak of him as a
warm, compassionate man who put the
well-being of his clients above all else.

Earl’s passion for his work wasn’t
complicated. He simply looked around
his community and wanted to make it
better. And in so many ways, from the
places he made possible, to the people’s
lives he touched, he did. We honor his
life, pray for his family, and will miss
him dearly.e

———

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Ms. Evans, one of his
secretaries.

————

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the TUnited
States submitting nominations which
were referred to the Committee on
Armed Services.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

———

MESSAGE FROM THE HOUSE

At 11:23 a.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has agreed
to the following concurrent resolution,
without amendment:

S. Con. Res. 13. Concurrent resolution con-
gratulating ASME on their 125th anniver-
sary, celebrating the achievements of ASME
members, and expressing the gratitude of the
American people for ASME’s contributions.

The message also announced that the
House has agreed to the following con-
current resolutions, in which it re-
quests the concurrence of the Senate:

H. Con. Res. 5. Concurrent resolution pro-
viding for the acceptance of a statue of
Sarah Winnemucca, presented by the people
of Nevada, for placement in National Stat-
uary Hall, and for other purposes.
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H. Con. Res. 45. Concurrent resolution rec-
ognizing the benefits and importance of
school-based music education, and for other
purposes.

H. Con. Res. 63. Concurrent resolution per-
mitting the use of the rotunda of the Capitol
for a ceremony as part of the commemora-
tion of the days of remembrance of victims
of the Holocaust.

————

MEASURES REFERRED

The following concurrent resolution
was read the first and the second times
by unanimous consent, and referred as
indicated:

H. Con. Res. 45. Concurrent resolution rec-
ognizing the benefits and importance of
school-based music education, and for other
purposes; to the Committee on Health, Edu-
cation, Labor, and Pensions.

————

MEASURES PLACED ON THE
CALENDAR

Pursuant to 5 U.S.C. 802(c), the Com-
mittee on Agriculture, Nutrition, and
Forestry was discharged from further
consideration of the following joint
resolution, and placed on the calendar:

S.J. Res. 4. A joint resolution providing for
congressional disapproval of the rule sub-
mitted by the Department of Agriculture
under chapter 8 of title 5, United States
Code, relating to risk zones for introduction
of bovine spongiform encephalopathy.

———

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-1153. A communication from the Chair-
man of the Board of Governors of the Federal
Reserve System, transmitting, pursuant to
law, a report entitled ‘‘Monetary Policy Re-
port to the Congress’’; to the Committee on
Banking, Housing and Urban Affairs.

EC-1154. A communication from the Sec-
retary of the Commission, Bureau of Con-
sumer Protection, Federal Trade Commis-
sion, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Alternative Fuels
and Vehicles Rule, 16 C.F.R. Part 309"
(RIN3084-0094) received on March 1, 2005; to
the Committee on Commerce, Science, and
Transportation.

EC-1155. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘‘Citrus
Canker; Quarantined Areas” (Docket No. 05—
005-1) received on March 1, 2005; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

EC-1156. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘“‘Karnal
Bunt; Revision of Regulations for Importing
Wheat” ((RIN0579-ABT74) (Docket No. 02-057—
2)) received on March 1, 2005; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

EC-1157. A communication from the Direc-
tor, Office of Congressional Affairs, Nuclear
Material Safety and Safeguards, Nuclear
Regulatory Commission, transmitting, pur-
suant to law, the report of a rule entitled
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“List of Approved Spent Fuel Storage Casks:
HI-STORM 100 Revision’ (RIN3150-AH64) re-
ceived on March 1, 2005; to the Committee on
Environment and Public Works.

EC-1158. A communication from the Direc-
tor, Office of Congressional Affairs, Nuclear
Material Safety and Safeguards, Nuclear
Regulatory Commission, transmitting, pur-
suant to law, the report of a rule entitled
“List of Approved Spent Fuel Storage Casks:
NUHOMS-24PT4 Revision” (RIN3150-AH63)
received on March 1, 2005; to the Committee
on Environment and Public Works.

EC-1159. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Peanuts, Tree Nuts, Milk, Soybeans , Eggs,
Fish, Crustacea, and Wheat; Exemption from
the Requirements of a Tolerance; Technical
Correction” (FRL No. 7689-9) received on
March 1, 2005; to the Committee on Environ-
ment and Public Works.

EC-1160. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Revisions to the California State Imple-
mentation Plan, El Dorado County Air Qual-
ity Management District (Mountain Coun-
ties Portion), Imperial County Air Pollution
Control District, and South Coast Air Qual-
ity Management District” (FRL No. 7874-6)
received on March 1, 2005; to the Committee
on Environment and Public Works.

EC-1161. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Approval and Promulgation of Air Quality
Implementation Plans; Pennsylvania; Re-
vised Format of 40 CFR Part 52 for Materials
Being Incorporated by Reference” (FRL No.
7843-2) received on March 1, 2005; to the Com-
mittee on Environment and Public Works.

EC-1162. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘“‘Mississippi: Final Authorization of State
Hazardous Waste Management Program Re-
vision” (FRL No. 7875-7) received on March 1,
2005; to the Committee on Environment and
Public Works.

EC-1163. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Revisions to California State Implementa-
tion Plan, Antelope Valley Air Quality Man-
agement District’” (FRL No. 7871-1) received
on March 1, 2005; to the Committee on Envi-
ronment and Public Works.

EC-1164. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Approval and Promulgation of State Imple-
mentation Plan for Designated Facilities
and Pollutants; Forsyth County, Mecklen-
burg County and Buncombe County, North
Carolina, and Chattanooga-Hamilton Coun-
ty, Knox County, and Memphis-Shelby Coun-
ty, Tennessee” (FRL No. 7877-3) received on
March 1, 2005; to the Committee on Environ-
ment and Public Works.

EC-1165. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Revisions to California State Implementa-
tion Plan, Great Basin Unified Air Pollution
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Control District and Ventura County Air
Pollution Control District” (FRL No. 7872-4)
received on March 1, 2005; to the Committee
on Environment and Public Works.

EC-1166. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Approval and Promulgation of State Plans
for Designated Facilities and Pollutants;
Connecticut; Plan for Controlling MWC
Emissions From Existing Municipal Waste
Combusters” (FRL No. 7877-6) received on
March 1, 2005; to the Committee on Environ-
ment and Public Works.

EC-1167. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Approval and Promulgation of Air Quality
Implementation Plans; Minnesota; Revised
Format of 40 CFR and Part 52 for Materials
Being Incorporated by Reference’” (FRL No.
7867-5) received on March 1, 2005; to the Com-
mittee on Environment and Public Works.

EC-1168. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘“‘Hazardous Waste Management System:
Identification and Listing of Hazardous
Waste; Dyes and/or Pigments Production
Waste; Land Disposal Restrictions for Newly
Identified Wastes” (FRL No. 7875-8) received
on March 1, 2005; to the Committee on Envi-
ronment and Public Works.

EC-1169. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘“Standards of Performance for Steel Plants:
Electric Arc Furnaces Constructed After Oc-
tober 21, 1974, and On or Before August
17,1983; and Standards of Performance for
Steel Plants: Electric Arc Furnaces and
Argon-Oxygen Decarburization Vessels Con-
structed After August 17, 1983 (FRL No.
7874-9) received on March 1, 2005; to the Com-
mittee on Environment and Public Works.

EC-1170. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Approval and Promulgation of Air Quality
Implementation Plans; North Carolina Up-
date to Materials Incorporated by Ref-
erence” (FRL No. 7868-7) received on March
1, 2005; to the Committee on Environment
and Public Works.

EC-1171. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘“Approval and Promulgation of Air Quality
Implementation Plans; Maine; Control of
Total Reduced Sulphur From Kraft Pulp
Mills”” (FRL No. 7876-8) received on March 1,
2005; to the Committee on Environment and
Public Works.

EC-1172. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Ocean Dumping; Dedesignation of Ocean
Dredged Material Disposal Sites and Des-
ignation of New Sites” (FRL No. 7877-9) re-
ceived on March 1, 2005; to the Committee on
Environment and Public Works.

EC-1173. A communication from the Sec-
retary, Judicial Conference of the United
States, transmitting, pursuant to law, a re-
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port on the Recommendation for the Author-
ization of Additional Bankruptcy dJudge-
ships; to the Committee on the Judiciary.

EC-1174. A communication from the Sec-
retary, Judicial Conference of the United
States, transmitting, a draft of proposed leg-
islation entitled ‘‘Judicial Reporting Im-
provement Act’’; to the Committee on the
Judiciary.

EC-1175. A communication from the United
State Trade Representative, transmitting,
pursuant to law, a report entitled ‘2005
Trade Policy Agenda and 2004 Annual Re-
port’’; to the Committee on Homeland Secu-
rity and Governmental Affairs.

EC-1176. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of Homeland Security, transmit-
ting, pursuant to law, a report on the De-
partment’s counternarcotics activities for
Fiscal Year 2004; to the Committee on Home-
land Security and Governmental Affairs.

EC-1177. A communication from the Coun-
sel to the Inspector General, General Serv-
ices Administration, transmitting, pursuant
to law, the report of a nomination to fill the
vacant position of Inspector General; to the
Committee on Homeland Security and Gov-
ernmental Affairs.

———————

REPORT ON THE NATIONAL EMER-
GENCY WITH RESPECT TO
ZIMBABWE—PM 8

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the TUnited
States, together with an accompanying
report; which was referred to the Com-
mittee on Banking, Housing, and
Urban Affairs:

To the Congress of the United States:
Section 202(d) of the National Emer-
gencies Act (60 U.S.C. 1622(d)) provides
for the automatic termination of a na-
tional emergency unless, prior to the
anniversary date of its declaration, the
President publishes in the Federal
Reqister and transmits to the Congress
a notice stating that the emergency is
to continue in effect beyond the anni-
versary date. In accordance with this
provision, I have sent to the Federal
Reqister for publication the enclosed
notice stating that the national emer-
gency blocking the property of persons
undermining democratic processes or
institutions in Zimbabwe is to con-
tinue in effect beyond March 6, 2005.
The most recent notice continuing this
emergency was published in the Federal
Reqister on March 5, 2004 (69 FR 10313).
The crisis constituted by the actions
and policies of certain members of the
Government of Zimbabwe and other
persons to undermine Zimbabwe’s
democratic processes or institutions
has not been resolved. These actions
and policies pose a continuing unusual
and extraordinary threat to the foreign
policy of the United States. For these
reasons, I have determined that it is
necessary to continue the national
emergency blocking the property of
persons undermining democratic proc-
esses or institutions in Zimbabwe and
to maintain in force the sanctions to
respond to this threat.
GEORGE W. BUSH.
THE WHITE HOUSE, March 2, 2005.
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REPORT RELATING TO THE INTER-
DICTION OF AIRCRAFT ENGAGED
IN ILLICIT DRUG TRAFFICKING—
PM 7

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the TUnited
States, together with an accompanying
report; which was referred to the Com-
mittee on Foreign Relations:

To the Congress of the United States:
Consistent with the authorities relat-
ing to official immunity in the inter-
diction of aircraft engaged in illicit
drug trafficking (Public Law 107-108, 22
U.S.C. 2291-4), and in order to keep the
Congress fully informed, I am pro-
viding a report prepared by my Admin-
istration. This report includes matters
relating to the interdiction of aircraft

engaged in illicit drug trafficking.

GEORGE W. BUSH.

THE WHITE HOUSE, March 2, 2005.

————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mrs. CLINTON (for herself and Mr.
SCHUMER):

S. 490. A bill to direct the Secretary of
Transportation to work with the State of
New York to ensure that a segment of Inter-
state Route 86 in the vicinity of Corning,
New York, is designated as the ‘““Amo Hough-
ton Bypass’’; to the Committee on Environ-
ment and Public Works.

By Mr. SPECTER (for himself, Mr.
SANTORUM, and Mr. LEAHY):

S. 491. A bill to amend the Omnibus Crime
Control and Safe Streets Act of 1968 to ex-
pand the definition of firefighter to include
apprentices and trainees, regardless of age or
duty limitations; to the Committee on the
Judiciary.

By Mr. FRIST (for himself, Mr. REID,
and Mr. LUGAR):

S. 492. A bill to make access to safe water
and sanitation for developing countries a
specific policy objective of the United States
foreign assistance programs, and for other
purposes; to the Committee on Foreign Rela-
tions.

By Mr. GRASSLEY (for himself, Mr.
COCHRAN, Mr. LOTT, and Mr. BUN-
NING):

S. 493. A bill to amend title II of the Higher
Education Act of 1965 to increase teacher fa-
miliarity with the educational needs of gift-
ed and talented students, and for other pur-
poses; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mr. AKAKA (for himself, Ms. COL-
LINS, Mr. GRASSLEY, Mr. LEVIN, Mr.
LEAHY, Mr. VOINOVICH, Mr. LIEBER-
MAN, Mr. COLEMAN, Mr. DURBIN, Mr.
DAYTON, Mr. PRYOR, Mr. JOHNSON,
Mr. LAUTENBERG, and Mr. CARPER):

S. 494. A bill to amend chapter 23 of title 5,
United States Code, to clarify the disclosures
of information protected from prohibited
personnel practices, require a statement in
nondisclosure policies, forms, and agree-
ments that such policies, forms, and agree-
ments conform with certain disclosure pro-
tections, provide certain authority for the
Special Counsel, and for other purposes; to
the Committee on Homeland Security and
Governmental Affairs.
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By Mr. CORZINE (for himself, Mr.
BROWNBACK, Mr. DoODD, Mr. DURBIN,
Mr. FEINGOLD, Mr. LIEBERMAN, Mr.
TALENT, Mr. DEWINE, and Mr.
COBURN):

S. 495. A bill to impose sanctions against
perpetrators of crimes against humanity in
Darfur, Sudan, and for other purposes; to the
Committee on Foreign Relations.

By Mr. SALAZAR:

S. 496. A bill to provide permanent funding
for the payment in lieu of taxes program,
and for other purposes; to the Committee on
Energy and Natural Resources.

By Mr. SALAZAR:

S. 497. A Dbill to revitalize our nation’s
rural communities by expanding broadband
services; to the Committee on Finance.

By Mr. BURR (for himself,
LANDRIEU, and Mr. LOTT):

S. 498. A Dbill to provide for expansion of
electricity transmission networks in order to
support competitive electricity markets, to
ensure reliability of electric service, to mod-
ernize regulation and for other purposes; to
the Committee on Energy and Natural Re-
sources.

By Mr. DODD:

S. 499. A bill to amend the Consumer Cred-
it Protection Act to ban abusive credit prac-
tices, enhance consumer disclosures, protect
underage consumers, and for other purposes;
to the Committee on Banking, Housing, and
Urban Affairs.

———————

ADDITIONAL COSPONSORS

S.8

At the request of Mr. ENSIGN, the
names of the Senator from Georgia
(Mr. ISAKSON) and the Senator from
North Carolina (Mr. BURR) were added
as cosponsors of S. 8, a bill to amend
title 18, United States Code, to prohibit
taking minors across State lines in cir-
cumvention of laws requiring the in-
volvement of parents in abortion deci-
sions.

Ms.

S. 37

At the request of Mrs. FEINSTEIN, the
name of the Senator from North Caro-
lina (Mr. BURR) was added as a cospon-
sor of S. 37, a bill to extend the special
postage stamp for breast cancer re-
search for 2 years.

S. 65

At the request of Mr. INHOFE, the
name of the Senator from Kentucky
(Mr. BUNNING) was added as a cosponsor
of S. 65, a bill to amend the age restric-
tions for pilots.

S. 132

At the request of Mr. SMITH, the
name of the Senator from Virginia (Mr.
ALLEN) was added as a cosponsor of S.
132 , a bill to amend the Internal Rev-
enue Code of 1986 to allow a deduction
for premiums on mortgage insurance.

S. 151

At the request of Mr. COLEMAN, the
name of the Senator from Kentucky
(Mr. BUNNING) was added as a cosponsor
of S. 151, a bill to amend title 38,
United States Code, to require an an-
nual plan on outreach activities of the
Department of Veterans Affairs.

At the request of Mr. PRYOR, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 151, supra.

S. 211

At the request of Mrs. CLINTON, the

name of the Senator from Connecticut
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(Mr. LIEBERMAN) was added as a co-
sponsor of S. 211, a bill to facilitate na-
tionwide availability of 2-1-1 telephone
service for information and referral on
human services, volunteer services, and
for other purposes.
S. 250
At the request of Mr. ENZI, the name
of the Senator from Louisiana (Mr.
VITTER) was added as a cosponsor of S.
250, a bill to amend the Carl D. Perkins
Vocational and Technical Education
Act of 1998 to improve the Act.
S. 268
At the request of Mr. HARKIN, the
names of the Senator from New Mexico
(Mr. BINGAMAN), the Senator from Ken-
tucky (Mr. BUNNING), the Senator from
Connecticut (Mr. DoDD), the Senator
from Illinois (Mr. DURBIN) and the Sen-
ator from Connecticut (Mr. LIEBERMAN)
were added as cosponsors of S. 268, a
bill to provide competitive grants for
training court reporters and closed
captioners to meet requirements for
realtime writers under the Tele-
communications Act of 1996, and for
other purposes.
S. 287
At the request of Mr. ENSIGN, the
name of the Senator from Alabama
(Mr. SESSIONS) was added as a cospon-
sor of S. 287, a bill to require the Con-
gressional Budget Office and the Joint
Committee on Taxation to use dynamic
economic modeling in the preparation
of budgetary estimates of proposed
changes in Federal revenue law.
S. 311
At the request of Mrs. CLINTON, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 311, a bill to amend title
XIX of the Social Security Act to per-
mit States the option to provide med-
icaid coverage for low-income individ-
uals infected with HIV.
S. 328
At the request of Mr. CRAIG, the
names of the Senator from Maine (Ms.
CoLLINS) and the Senator from Michi-
gan (Ms. STABENOW) were added as co-
sponsors of S. 328, a bill to facilitate
the sale of United States agricultural
products to Cuba , as authorized by the
Trade Sanctions Reform and Export
Enhancement Act of 2000.
S. 334
At the request of Mr. DORGAN, the
name of the Senator from Arkansas
(Mrs. LINCOLN) was added as a cospon-
sor of S. 334, a bill to amend the Fed-
eral Food, Drug, and Cosmetic Act
with respect to the importation of pre-
scription drugs, and for other purposes.
S. 338
At the request of Mr. SMITH, the
names of the Senator from Pennsyl-
vania (Mr. SPECTER) and the Senator
from New York (Mr. SCHUMER) were
added as cosponsors of S. 338, a bill to
provide for the establishment of a Bi-
partisan Commission on Medicaid.
At the request of Ms. CANTWELL, her
name was added as a cosponsor of S.
338, supra.

CORRECTION

S. 352

At the request of Ms. MIKULSKI, the
names of the Senator from Alaska (Mr.
STEVENS), the Senator from Con-
necticut (Mr. DoDD), the Senator from
Wisconsin (Mr. KoHL) and the Senator
from Delaware (Mr. BIDEN) were added
as cosponsors of S. 352, a bill to revise
certain requirements for H-2B employ-
ers and require submission of informa-
tion regarding H-2B non-immigrants,
and for other purposes.

S. 380

At the request of Ms. COLLINS, the
names of the Senator from Alabama
(Mr. SESSIONS) and the Senator from
Massachusetts (Mr. KENNEDY) were
added as cosponsors of S. 380, a bill to
amend the Public Health Service Act
to establish a State family support
grant program to end the practice of
parents giving legal custody of their
seriously emotionally disturbed chil-
dren to State agencies for the purpose
of obtaining mental health services for
those children.

S1931

S. 382

At the request of Mr. ENSIGN, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of S. 382, a bill to amend title 18,
United States Code, to strengthen pro-
hibitions against animal fighting, and
for other purposes.

S. 397

At the request of Mr. CRAIG, the
name of the Senator from Mississippi
(Mr. LoTT) was added as a cosponsor of
S. 397, a bill to prohibit civil liability
actions from being brought or contin-
ued against manufacturers, distribu-
tors, dealers, or importers of firearms
or ammunition for damages, injunctive
or other relief resulting from the mis-
use of their products by others.

S. 403

At the request of Mr. ENSIGN, the
names of the Senator from Georgia
(Mr. ISAKSON) and the Senator from
North Carolina (Mr. BURR) were added
as cosponsors of S. 403, a bill to amend
title 18, United States Code, to prohibit
taking minors across State lines in cir-
cumvention of laws requiring the in-
volvement of parents in abortion deci-
sions.

. 417

At the request of Mr. DORGAN, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 417, a bill to amend the
Internal Revenue Code of 1986 to pro-
vide for a refundable wage differential
credit for activated military reservists.

S. 424

At the request of Mr. BOND, the name
of the Senator from Washington (Ms.
CANTWELL) was added as a cosponsor of
S. 424, a bill to amend the Public
Health Service Act to provide for ar-
thritis research and public health, and
for other purposes.

S. 425

At the request of Mr. LEAHY, the

name of the Senator from Vermont
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(Mr. JEFFORDS) was added as a cospon-
sor of S. 425, a bill to authorize the
Secretary of Agriculture to sell or ex-
change certain National Forest System
land in the State of Vermont.
S. 489
At the request of Mr. ALEXANDER, the
names of the Senator from Arkansas
(Mr. PRYOR) and the Senator from Ne-
braska (Mr. NELSON) were added as co-
sponsors of S. 489, a bill to amend chap-
ter 111 of title 28, United States Code,
to limit the duration of Federal con-
sent decrees to which State and local
governments are a party, and for other
purposes.
S. RES. 33
At the request of Mr. LEVIN, the
names of the Senator from Delaware
(Mr. BIDEN) and the Senator from
Maryland (Mr. SARBANES) were added
as cosponsors of S. Res. 33, a resolution
urging the Government of Canada to
end the commercial seal hunt.
S. RES. 40
At the request of Ms. LANDRIEU, the
name of the Senator from Indiana (Mr.
LUGAR) was added as a cosponsor of S.
Res. 40, a resolution supporting the
goals and ideas of National Time Out
Day to promote the adoption of the
Joint Commission on Accreditation of
Healthcare Organizations’ universal
protocol for preventing errors in the
operating room.
AMENDMENT NO. 15
At the request of Mr. AKAKA, the
name of the Senator from Arkansas
(Mrs. LINCOLN) was added as a cospon-
sor of amendment No. 15 proposed to S.
266, a bill to amend title 11 of the
United States Code, and for other pur-
poses.
AMENDMENT NO. 19
At the request of Mrs. FEINSTEIN, the
name of the Senator from Kansas (Mr.
BROWNBACK) was added as a cosponsor
of amendment No. 19 proposed to S. 256,
a bill to amend title 11 of the United
States Code, and for other purposes.
AMENDMENT NO. 24
At the request of Mr. ROCKEFELLER,
the names of the Senator from Min-
nesota (Mr. DAYTON), the Senator from
Illinois (Mr. OBAMA) and the Senator
from Massachusetts (Mr. KENNEDY)
were added as cosponsors of amend-
ment No. 24 proposed to S. 256, a bill to
amend title 11 of the United States
Code, and for other purposes.
AMENDMENT NO. 25
At the request of Mr. ROCKEFELLER,
the name of the Senator from Illinois
(Mr. OBAMA) was added as a cosponsor
of amendment No. 25 intended to be
proposed to S. 2566, a bill to amend title
11 of the United States Code, and for
other purposes.

——————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS
By Mr. SPECTER (for himself,
Mr. SANTORUM, and Mr. LEAHY):
S. 491. A bill to amend the Omnibus
Crime Control and Safe Streets Act of
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1968 to expand the definition of fire-
fighter to include apprentices and
trainees, regardless of age or duty limi-
tations; to the Committee on the Judi-
ciary.

Mr. SPECTER. Mr. President, I seek
recognition today to introduce the
Christopher Kangas Fallen Firefighter
Apprentice Act, a bill designed to cor-
rect a flaw in the current definition of
“firefighter” under the Public Safety
Officer Benefits Act.

On May 4, 2002, 14-year-old Chris-
topher Kangas was struck by a car and
killed while he was riding his bicycle
in Brookhaven, PA. The local authori-
ties later confirmed that Christopher
was out on his bike that day for an im-
portant reason: Chris Kangas was a
junior firefighter, and he was respond-
ing to a fire emergency.

Under Pennsylvania law, 14- and 15-
year-olds such as Christopher are per-
mitted to serve as volunteer junior
firefighters. While they are not allowed
to operate heavy machinery or enter
burning buildings, the law permits
them to fill a number of important sup-
port roles, such as providing first aid.
In addition, the junior firefighter pro-
gram is an important recruitment tool
for fire stations throughout the Com-
monwealth. In fact, prior to his death
Christopher had received 58 hours of
training that would have served him
well when he graduated from the junior
program.

It is clear to me that Christopher
Kangas was a firefighter killed in the
line of duty. Were it not for his status
as a junior firefighter and his prompt
response to a fire alarm, Christopher
would still be alive today. Indeed, the
Brookhaven Fire Department,
Brookhaven Borough, and the Com-
monwealth of Pennsylvania have all
recognized Christopher as a fallen pub-
lic safety officer and provided the ap-
propriate death benefits to his family.

Yet, while those closest to the trag-
edy have recognized Christopher as a
fallen firefighter, the Federal Govern-
ment has not. The U.S. Department of
Justice (DOJ) determined that Chris-
topher Kangas was not eligible for ben-
efits because he was not acting within
a narrow range of duties at the time of
his death that are the measured cri-
teria to be considered a ‘‘firefighter,”
and therefore, was not a ‘‘public safety
officer”” for purposes of the Public
Safety Officer Benefits Act. In order to
be eligible for benefits under the Public
Safety Officer Benefits Act, an officer’s
death must be considered the ‘‘direct
and proximate result of a personal in-
jury sustained in the line of duty.” Al-
though the United States Code includes
firefighters in the definition of ‘‘public
safety officer’” and specifies a fire-
fighter as ‘‘an individual serving as an
officially-recognized or designated
member of a legally-organized volun-
teer fire department;”’ it offers no defi-
nition of ‘“line of duty’”. DOJ had to
defer to an arbitrarily narrow defini-
tion of ‘“‘line of duty,” as described in
the Code of Federal Regulations that
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restricts activities to the ‘‘suppression
of fires.”” DOJ decided that the only
people who qualify as firefighters are
those who play the starring role of op-
erating a hose on a ladder or entering
a burning building. According to this
interpretation, those, such as junior
firefighters, who play the essential sup-
porting roles of directing traffic, per-
forming first aid, or dispatching fire
vehicles do not contribute to the act of
suppressing the fire.

Any firefighter will tell you that
there are many important roles to play
in fighting a fire beyond operating the
hoses and ladders. Firefighting is a
team effort, and everyone in the
Brookhaven Fire Department viewed
young Christopher as a full member of
their team.

As a result of this DOJ determina-
tion, Christopher’s family will not re-
ceive a $267,000 Federal line-of-duty
benefit. In addition, Christopher will be
barred from taking his rightful place
on the National Fallen Firefighters
Memorial in Emmitsburg, MD. For a
young man who dreamed of being a
firefighter and gave his life rushing to
a fire, keeping him off of the memorial
is a grave injustice.

The bill I introduce today will ensure
that the Federal Government will rec-
ognize Christopher Kangas and others
like him as firefighters. The bill clari-
fies that all firefighters will he recog-
nized as such ‘‘regardless of age, status
as an apprentice or trainee, or duty re-
strictions imposed because of age or
status as an apprentice or trainee.”
The bill applies retroactively back to
May 4, 2002 so that Christopher, as well
as three others, can benefit from it.

I urge my colleagues to support this
important legislation.

By Mr. FRIST (for himself, Mr.
REID, and Mr. LUGAR):

S. 492. A bill to make access to safe
water and sanitation for developing
countries a specific policy objective of
the United States foreign assistance
programs, and for other purposes; to
the Committee on Foreign Relations.

Mr. FRIST. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 492

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Safe Water:
Currency for Peace Act of 2005,

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Water-related diseases are a human
tragedy, killing and debilitating millions of
people annually, preventing millions of peo-
ple from leading healthy lives, and under-
mining development efforts.

(2) Providing safe supplies of water, and
sanitation and hygiene improvements would
save millions of lives by reducing the preva-
lence of water-borne diseases, water-based
diseases, water-privation diseases, and
water-related vector diseases.
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(3) An estimated 1,800,000 people die of
diarrhoeal diseases every year. Ninety per-
cent of these people are children under the
age of five who live in developing countries.
Simple household and personal hygiene
measures, such as household water treat-
ment and safe storage and effective hand
washing with soap, reduce the burden of
diarrhoeal disease by more than 40 percent.

(4) According to the World Health Organi-
zation, 88 percent of diarrhoeal disease can
be attributed to unsafe water supply, and in-
adequate sanitation and hygiene.

(5) Around the world, more than 150,000,000
people are threatened by blindness caused by
trachoma, a disease that is spread through
poor hygiene and sanitation, and aggravated
by inadequate water supply.

(6) Chronic intestinal helminth infections
are a leading source of global morbidity, in-
cluding cognitive impairment and anemia
for hundred of millions of children and
adults. Access to safe water and sanitation
and better hygiene practices can greatly re-
duce the number of these infections.

(7) Schistosomiasis is a disease that affects
200,000,000 people, 20,000,000 of whom suffer
serious consequences, including liver and in-
testinal damage. Improved water resource
management to reduce infestation of surface
water, improved sanitation and hygiene, and
deworming treatment can dramatically re-
duce this burden.

(8) In 2002, 2,600,000,000 people lacked access
to improved sanitation. In sub-Saharan Afri-
ca, only 36 percent of the population has ac-
cess to improved sanitation. In developing
countries, only 31 percent of the population
in rural areas has access to improved sanita-
tion.

(9) Improved management of water re-
sources can contribute to comprehensive
strategies for controlling mosquito popu-
lations associated with life-threatening vec-
tor-borne diseases in developing countries,
especially malaria, which kills more than
1,000,000 people each year, most of whom are
children.

(10) Natural disasters such as floods and
droughts threaten people’s health. Floods
contaminate drinking-water systems with
industrial waste refuse, sewage, and human
and animal excreta. Droughts exacerbate
malnutrition and limit access to drinking
water supplies. Sound water resource man-
agement can mitigate the impact of such
natural disasters.

(11) The United Nations Population Fund
report entitled ‘“Water: A Critical Resource”
stated that ‘‘Nearly 500 million people [suffer
from] water stress or serious water scarcity.
Under current trends, two-thirds of the
world’s population may be subject to mod-
erate to high water stress by 2025”°. Effective
water management and equitable allocation
of scarce water supplies for all uses will be-
come increasingly important for meeting
both human and ecosystem water needs in
the future.

(12) The participants in the World Summit
on Sustainable Development, held in Johan-
nesburg, South Africa, in 2002, agreed to the
Plan of Implementation of the World Sum-
mit on Sustainable Development which in-
cluded an agreement to work to reduce by
one-half ‘“‘the proportion of people who are
unable to reach or afford safe drinking
water,”” and ‘‘the proportion of people with-
out access to basic sanitation’ by 2015.

(13) At the World Summit on Sustainable
Development, building on the U.S.-Japan
Partnership for Security and Prosperity an-
nounced in June 2001 by President Bush and
Prime Minister Koizumi, the United States
and Japan announced a Clean Water for Peo-
ple Initiative to cooperate in providing safe
water and sanitation to the world’s poor, im-
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prove watershed management, and increase
the productivity of water.

(14) At the World Summit on Sustainable
Development, the United States announced
the Water for the Poor Initiative which com-
mitted the United States to provide
$970,000,000 over 3 years to increase access to
safe water and sanitation services, improve
watershed management, and increase the
productivity of water. During fiscal year
2004, the United States provided an esti-
mated $817,000,000 in assistance to the Water
for the Poor Initiative, including funds made
available for reconstruction activities in
Iraq, of which $388,000,000 was made available
for safe drinking water and sanitation pro-
grams.

(15) During fiscal year 2004, the United
States provided $49,000,000 in assistance for
activities to provide safe drinking water and
sanitation in sub-Saharan Africa, an amount
that is equal to 6.5 percent of total United
States foreign assistance provided for all
water activities in the Water for the Poor
Initiative.

(16) At the 2003 Summit of the Group of
Eight in Evian, France, the members of the
Group of Eight produced a plan entitled
“Water: A G8 Action Plan” that stated that
a lack of water can undermine human secu-
rity. The Action Plan committed the mem-
bers of the Group of Eight to playing a more
active role in international efforts to provide
safe water and sanitation to the world’s poor
by mobilizing domestic resources in devel-
oping countries for water infrastructure fi-
nancing through the development and
strengthening of local capital markets and
financial institutions, particularly by estab-
lishing, where appropriate, at the national
and local levels, revolving funds that offer
local currency financings, which allow com-
munities to finance capital-intensive water
infrastructure projects over an affordable pe-
riod of time at competitive rates.

(17) The G8 Action Plan also committed
members of the Group of Eight to provide
risk mitigation mechanisms for such revolv-
ing funds and to provide technical assistance
for the development of efficient local finan-
cial markets and building municipal govern-
ment capacity to design and implement fi-
nancially viable projects and provide, as ap-
propriate, targeted subsidies for the poorest
communities that cannot fully service mar-
ket rate debt.

(18) The United Nations General Assembly
Resolution 58/217 of February 9, 2004, pro-
claimed ‘‘the period from 2005 to 2015 the
International Decade for Action, ‘Water for
Life’, to commence on World Water Day, 22
March 2005 for the purpose of increasing the
focus of the international community on
water-related issues at all levels and on the
implementation of water-related programs
and projects.

SEC. 3. WATER FOR HEALTH AND DEVELOPMENT.

(a) IN GENERAL.—Part I of the Foreign As-
sistance Act of 1961 (22 U.S.C. 2151 et seq.) is
amended by inserting after section 104C the
following new section:

“SEC. 104D. WATER FOR HEALTH AND DEVELOP-
MENT.

‘“(a) FINDING.—Congress makes the fol-
lowing findings:

‘“(1) Access to safe water and sanitation
and improved hygiene are significant factors
in controlling the spread of disease in the de-
veloping world and positively affecting eco-
nomic development.

‘“(2) The health of children and other vul-
nerable rural and urban populations in devel-
oping countries, especially sub-Saharan Afri-
ca and South Asia, is threatened by a lack of
adequate safe water, sanitation, and hygiene.

“(3) Efforts to meet United States foreign
assistance objectives, including those related
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to agriculture, the human immunodeficiency
virus (HIV) and acquired immune deficiency
syndrome (AIDS), and the environment will
be advanced by improving access to safe
water and sanitation and promoting sound
water management throughout the world.

‘“(4) Developing sustainable financing
mechanisms, including private sector financ-
ing, is critical to the long-term sustain-
ability of improved water supply, sanitation,
and hygiene.

‘“(5) The annual level of investment needed
to meet the water and sanitation needs of de-
veloping countries far exceeds the amount of
Official Development Assistance (ODA) and
spending by governments of developing coun-
tries, so attracting greater public and pri-
vate investment is essential.

‘(6) Long-term sustainability in the provi-
sion of access to safe water and sanitation
and in the maintenance of water and sanita-
tion facilities requires a legal and regulatory
environment conducive to private sector in-
vestment and private sector participation in
the delivery of water and sanitation services.

““(7T) The absence of robust domestic finan-
cial markets and sources for long-term fi-
nancing are a major impediment to the de-
velopment of water and sanitation projects
in developing countries.

“(8) At the 2003 Summit of the Group of
Eight in Evian, France, the members of the
Group of Eight produced a plan entitled
‘Water: A G8 Action Plan’ that contemplated
the promotion of domestic revolving funds to
provide local currency financing for capital-
intensive water infrastructure projects. In-
novative financing mechanisms such as re-
volving funds and pooled-financings have
been effective vehicles for mobilizing domes-
tic savings for investments in water and
sanitation both in the United States and in
some developing countries. These mecha-
nisms can serve as a catalyst for greater in-
vestment in water and sanitation projects by
villages, small towns, and municipalities.

‘“(9) The G8 Action Plan also committed
members of the Group of Eight to improving
coordination and cooperation between do-
nors, and such improved coordination and
cooperation is essential for enlarging the
beneficial impact of donor initiatives.

‘“(b) PorLicy.—It is a major objective of
United States foreign assistance—

‘(1) to promote good health and economic
development by providing assistance to ex-
pand access to safe water and sanitation,
promote sound water management, and im-
prove hygiene for people around the world;
and

‘(2) to promote, to the maximum extent
practicable and appropriate, long-term sus-
tainability in the provision of access to safe
water and sanitation by encouraging private
investment in water and sanitation infra-
structure and services.

‘‘(c) AUTHORIZATION.—

‘(1) IN GENERAL.—To carry out the policy
set out in subsection (b), the President is au-
thorized to furnish assistance, including
health information and education, to ad-
vance good health and promote economic de-
velopment by improving the safety of water
supplies, expanding access to safe water and
sanitation, promoting sound water manage-
ment, and promoting better hygiene.

‘(2) LOCAL CURRENCY.—The President may
use payments made in local currencies under
an agreement made under title I of the Agri-
cultural Trade Development and Assistance
Act of 1954 (7 U.S.C. 1701 et seq.) to provide
assistance under this section, including as-
sistance for activities related to drilling or
maintaining wells.”’.

(b) CONFORMING AMENDMENT.—Section
104(c) of the Agricultural Trade Development
and Assistance Act of 1954 (7 U.S.C. 1704(c)) is
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amended by adding at the end the following
new paragraph:

‘“(9) SAFE WATER.—To provide assistance
under section 104D of the Foreign Assistance
Act of 1961 to advance good health and pro-
mote economic development by improving
the safety of water supplies, including pro-
grams related to drilling or maintaining
wells.”.

SEC. 4. PILOT PROGRAM FOR WATER SUSTAIN-
ABILITY INFRASTRUCTURE DEVEL-
OPMENT AND CAPACITY BUILDING.

(a) IN GENERAL.—Section 104D of the For-
eign Assistance Act of 1961, as added by sec-
tion 3, is amended by adding at the end the
following new subsection:

“(d) PiLoT CLEAN WATER SUSTAINABILITY
INFRASTRUCTURE DEVELOPMENT PROGRAM.—

‘(1) AUTHORITY FOR PILOT PROGRAM.—In
order to study the feasibility and desir-
ability of a program to assist countries that
have a high proportion of the population
that is susceptible to water-borne illnesses
as a result of a lack of basic infrastructure
for clean water and sanitation, the Presi-
dent, in close coordination with the Admin-
istrator of the United States Agency for
International Development and the Director
of the Overseas Private Investment Corpora-
tion, is authorized to establish a 5-year pilot
program under which the President may—

“‘(A) provide for the issuance of investment
insurance, investment guarantees, or loan
guarantees, provide for direct investment or
investment encouragement, or carry out spe-
cial projects and programs for eligible inves-
tors to assist such countries in the develop-
ment of safe drinking water and sanitation
infrastructure programs; and

‘(B) provide assistance to support the ac-
tivities described in subparagraphs (A)
through (D) of paragraph (2) for the purposes
of—

‘(i) carrying out the policy set out in sub-
section (b); and

‘(ii) maximizing the effectiveness of as-
sistance provided under subparagraph (A).

‘“(2) ACTIVITIES SUPPORTED.—Assistance
provided to a country under paragraph (1)(B)
shall be used to—

“‘(A) assess the water development needs of
such country;

‘‘(B) design projects to address such water
development needs;

‘(C) develop the capacity of individuals
and institutions in such country to carry out
and maintain water development programs
through training, joint work projects, and
educational programs; and

‘(D) provide long-term monitoring of
water development programs.

‘“(3) GEOGRAPHIC LIMITATION.—The Presi-
dent may only provide assistance under the
pilot program under paragraph (1) to a coun-
try based on consultation with Congress.

‘‘(4) ADDITIONAL CRITERIA.—In making de-
terminations of eligibility under this sub-
section, the President should give pref-
erential consideration to projects sponsored
by or significantly involving United States
small businesses or cooperatives.

‘‘(5) IMPLEMENTATION.—To0 the extent pro-
vided for in advance in appropriations Acts,
the President is authorized to create such
legal mechanisms as may be necessary for
the implementation of its authorities under
this subsection. Such legal mechanisms may
be deemed non-Federal borrowers for pur-
poses of the Federal Credit Reform Act of
1990 (2 U.S.C. 661 et seq.).

‘(6) LOAN GUARANTEES.—Notwithstanding
any other provision of law, the President is
authorized to provide assistance under the
pilot program under paragraph (1) in the
form of partial loan guarantees, provided
that such a loan guarantee may not exceed
75 percent of the total amount of the loan.
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‘(7) COORDINATION.—The President is au-
thorized to coordinate the activities of each
agency or department of the United States
to provide to a country assistance for an ac-
tivity described in subparagraphs (A)
through (D) of paragraph (2).

‘“(8) FEDERAL AGENCY RESPONSIBILITIES.—
Under the direction of the President, the
head of each agency or department of the
United States is authorized to assign, detail,
or otherwise make available to the Depart-
ment of State any officer or employee of
such agency or department who possesses ex-
pertise related to an activity described in
subparagraphs (A) through (D) of paragraph
(2).

“(9) REPORT TO CONGRESS.—The President
shall annually prepare and submit to the
Committee on Appropriations, the Com-
mittee on Foreign Relations, and the Com-
mittee on Health, Education, Labor, and
Pensions of the Senate and the Committee
on Appropriations, the Committee on Inter-
national Relations, and the Committee on
Energy and Commerce of the House of Rep-
resentatives a report concerning the imple-
mentation of the pilot program under this
subsection.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall be effective dur-
ing the 5-year period beginning on the date
of enactment of this Act.

SEC. 5. SAFE WATER STRATEGY.

(a) REQUIREMENT FOR STRATEGY.—The Sec-
retary of State, in close coordination with
the Administrator of the United States
Agency for International Development and
in consultation with other appropriate Fed-
eral agencies, appropriate international or-
ganizations, foreign governments, United
States nongovernmental organizations, and
other appropriate entities, shall develop and
implement a strategy to further the United
States foreign assistance objective to pro-
mote economic development by promoting
good health through the provision of assist-
ance to expand access to safe water and sani-
tation, to promote sound water manage-
ment, and to improve hygiene for people
around the world.

(b) CONTENT.—The strategy required by
subsection (a) shall include—

(1) an assessment of the activities that
have been carried out, or that are planned to
be carried out, by the United States to im-
prove hygiene or access to safe water and
sanitation by underserved rural or urban
poor populations, the countries of sub-Saha-
ran Africa, or in countries that receive as-
sistance from the United States Agency for
International Development;

(2) methods to achieve long-term sustain-
ability in the provision of access to safe
water and sanitation, the maintenance of
water and sanitation facilities, and effective
promotion of improved hygiene, in the con-
text of appropriate financial, municipal,
health, and water management systems;

(3) methods to use United States assistance
to promote community-based approaches, in-
cluding the involvement of civil society, to
further the objectives described in sub-
section (a);

(4) methods to mobilize and leverage the fi-
nancial, technical, and managerial expertise
of Dbusinesses, governments, nongovern-
mental, and civil society in the form of pub-
lic-private alliances such as the Global De-
velopment Alliances of the Agency which en-
courage innovation and effective solutions
for improving sustainable access to safe
water and sanitation;

(b) goals to further the objectives described
in subsection (a) and methods to measure
whether progress is being made to meet such
goals, including indicators to measure
progress and procedures to regularly evalu-
ate and monitor progress;
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(6) assessments of the challenges and ob-
stacles that impede the provision of access
to safe water and sanitation, as well as the
improvement of hygiene practices, critical in
developing countries;

(7) assessments of how access to safe water,
sanitation, and hygiene programs, as well as
water resource programs, effectively support
the goal of combating the human immuno-
deficiency virus (HIV) and the acquired im-
mune deficiency syndrome (AIDS);

(8) assessments of the roles that other
countries or entities, including international
organizations, could play in furthering such
objective and mechanisms to establish co-
ordination among the United States, foreign
countries, and other entities;

(9) assessments of the level of resources
that are needed each year to further such ob-
jective; and

(10) methods to coordinate and integrate
programs of the United States to further
such objective with other United States for-
eign assistance programs.

(¢) REPORTS TO CONGRESS.—

(1) INITIAL REPORT.—Not later than 180
days after the date of enactment of this Act,
the President shall submit to Congress a re-
port that describes the strategy required by
subsection (a).

(2) REPORT.—Not less than once every 2
years after the submission of the initial re-
port under paragraph (1), the President shall
submit to Congress a report on the status of
the implementation of the strategy and
progress made in achieving the objective de-
scribed in subsection (a).

SEC. 6. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—There are authorized to
be appropriated for each of the fiscal years
2006 through 2011 such sums as may be nec-
essary to carry out this Act and the amend-
ments made by this Act.

(b) OTHER AMOUNTS.—Amounts appro-
priated pursuant to the authorization of ap-
propriations in subsection (a) shall be in ad-
dition to the amounts otherwise available to
carry out this Act and the amendments
made by this Act.

By Mr. GRASSLEY (for himself,
Mr. COCHRAN, Mr. LOTT, and Mr.
BUNNING):

S. 493. A bill to amend title IT of the
Higher Education Act of 19656 to in-
crease teacher familiarity with the
educational needs of gifted and tal-
ented students, and for other purposes;
to the Committee on Health, Edu-
cation, Labor, and Pensions.

Mr. GRASSLEY. Mr. President, I am
reintroducing a bill I proposed in the
last Congress to help prepare new
teachers to recognize and meet the
needs of gifted and talented students.
According to the federally funded Na-
tional Research Center on the Gifted
and Talented, the large majority of
gifted and talented students spend at
least 80 percent of their time in a reg-
ular education classroom. Of course,
gifted students are not gifted only 20
percent of the time. They are gifted all
the time. Unfortunately, the lack of
teacher preparation means that gifted
students are not being challenged dur-
ing much of the time they spend in the
classroom. Their educational needs are
not being met.

Unfortunately, there are many mis-
conceptions about the needs of gifted
children. You might say, ‘“Why should
we worry about these children? They
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are the smart ones that the teacher
doesn’t have to spend so much time
on.” First of all, I'm not talking about
your average straight A student who
maybe learns the material easily, but
much the same way as other students
in the classroom. What makes a child
gifted and talented is not how well the
child does in school, but how he or she
learns. A straight A student may or
may not be gifted and a gifted student
may not always get good grades in
school. Gifted and talented children ac-
tually have a different way of looking
at the world. They tend to have dis-
tinct approaches to learning and inter-
acting socially, and they frequently
learn at a different pace, and to dif-
ferent depths, than others their age.
The bottom line is that gifted and tal-
ented children have unique learning
needs that need to be met in order for
them to achieve to their potential.

To illustrate this point, I would like
to remind the Senate of an example I
first cited two years ago while speak-
ing on another piece of legislation re-
lated to gifted and talented students. It
concerns a young elementary school
student from Iowa City named Jose.
Jose was not putting much effort into
his schoolwork and was getting bad
grades. He was a good kid but he also
had a tendency to act up in class. He
got along with his classmates, but
didn’t have many friends. Jose’s teach-
er was frustrated and couldn’t figure
out what to do with him. Still, Jose’s
parents saw in him a real hunger for
learning and had his IQ tested over the
summer. It turns out that what the
teacher saw as behavior problems or a
lack of work ethic were really symp-
toms of a gifted student who was not
being properly challenged. Jose started
leaving his regular classroom a couple
of times a week to work with a teacher
who was trained in meeting the needs
of gifted students. As a result of the
added stimulation he received, Jose
started to enjoy school more, made
friends with his gifted peers, and began
to succeed with his regular school
work.

Jose was fortunate that his parents
were so perceptive and were able to
have him assessed privately. However,
not all parents are in a position to rec-
ognize the signs of giftedness or to ad-
vocate for their child’s needs. Even in
schools where there are active gifted
and talented programs, many students
go unidentified. Moreover, even with
pull-out programs like the one I de-
scribed that supplement the classroom
experience and other strategies like
grade skipping, it is inevitable that
many gifted students will spend much
of their time in a regular classroom
with non-gifted students of the same
age but far different ability levels. This
is not necessarily a bad thing, but it
means that all classroom teachers
should have at least a basic knowledge
about how to recognize and meet the
needs of gifted and talented students in
their classrooms. However, a national
survey of third and fourth grade teach-
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ers by the National Research Center on
the Gifted and Talented found that 61
percent of teachers had no training
whatsoever in teaching highly able stu-
dents.

Only one State currently requires
regular classroom teachers to have
coursework in gifted education. Some
of the techniques used in classrooms to
accommodate gifted kids include dif-
ferentiated curriculum, cluster group-
ing, and accelerated learning. The time
to make sure teachers have the nec-
essary knowledge is when prospective
teachers are in their pre-service teach-
er training programs. If teachers aren’t
exposed to information and strategies
to meet the needs of gifted students in
their pre-service training, they may
never acquire the necessary knowledge
and skills. With the Higher Education
Act due for reauthorization, this is the
perfect opportunity to encourage
schools of education and States to take
a greater look at how they can improve
teacher preparation programs to inte-
grate instruction on the unique needs
of gifted learners.

Title IT of the Higher Education Act
already contains grants designed to en-
hance the quality of teacher prepara-
tion programs. My bill would simply
add allowable uses to these existing
grants to provide an incentive for
states and teacher training programs
to incorporate the needs of gifted and
talented students into teacher prepara-
tion and licensure requirements. I
should point out that this change
would not cost the taxpayers any addi-
tional money.

Under current law, Title II State
grants are awarded directly to States
and are to be used to reform State
teacher preparation requirements. The
law lists seven potential reforms under
the allowable uses for grant funds. The
first three allowable uses include:
strengthening state requirements for
teacher preparation programs to en-
sure teachers are highly competent in
their respective academic content
areas, reforming certification and 1li-
censure requirements with respect to
competency in content areas, and pro-
viding alternatives to traditional
teacher preparation programs. My leg-
islation would add another allowable
use, referencing these three reforms, to
encourage states to incorporate a focus
on the learning needs of gifted and tal-
ented students into reforms of state re-
quirements for teacher preparation
programs, reforms of state certifi-
cation and licensure requirements, or
new alternative teacher preparation
programs. In addition, my bill would
add a new allowable use so that States
could use grant funds to create or ex-
pand new-teacher mentoring programs
on the needs of gifted and talented stu-
dents. This way, new teachers could
learn from veteran teachers about how
to identify classroom indicators of
giftedness and provide appropriate in-
struction to gifted students.

My bill would also add language to
the Partnership Grants, which provide
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funds to partnerships among teacher
preparation institutions, school of arts
and sciences, and high-need school dis-
tricts to strengthen new teacher edu-
cation. These grants come with three
required uses, including reforming
teacher preparation programs to en-
sure teachers are highly competent in
academic content areas, providing pre-
service clinical experience, and cre-
ating opportunities for enhanced and
ongoing professional development. One
allowable use for which a partnership
may use funds is preparing teachers to
work with diverse populations, includ-
ing individuals with disabilities and
limited English proficient individuals.
To this section, my legislation would
add gifted and talented students. Rec-
ognizing that every teacher could have
gifted students in his or her classroom,
my bill would also add a new allowable
use so that teacher preparation pro-
grams could use the funds to infuse
teacher coursework with units on the
characteristics of high-ability learners.
In other words, the idea is not to re-
quire additional courses, but rather to
discuss how to accommodate for the
needs of gifted students throughout the
teacher preparation curriculum when
new teachers are learning how to
present lessons.

Again, my bill does not create a new
grant program and doesn’t cost any
more money. It simply provides an in-
centive through existing grant pro-
grams to encourage States and teacher
preparation programs to make sure
that new teachers have the skills they
will need to identify and meet the
unique needs of the gifted and talented
students who will be in their class-
rooms. I think we all recognize how im-
portant a quality teacher can be in
helping a student achieve. This is no
less true with gifted and talented stu-
dents. Having a teacher that is
equipped to meet the unique needs of
gifted students can mean the difference
between a child hating school and a
child loving school; a child falling be-
hind, and a child succeeding beyond all
expectations. When a gifted child is
left behind, the loss of human potential
is doubly tragic. Gifted and talented
children are a national resource that
we must nurture now for our nation’s
future. This modest step could reap re-
wards for generations to come. I urge
my colleagues to join me in this invest-
ment in our future.

By Mr. AKAKA (for himself, Ms.
COLLINS, Mr. GRASSLEY, Mr.

LEVIN, Mr. LEAHY, Mr. VOINO-

VICH, Mr. LIEBERMAN, Mr. COLE-

MAN, Mr. DURBIN, Mr. DAYTON,

Mr. PRYOR, Mr. JOHNSON, Mr.
LAUTENBERG, and Mr. CARPER):

S. 494. A bill to amend chapter 23 of

title 5, United States Code, to clarify
the disclosures of information pro-

tected from prohibited personnel prac-
tices, require a statement in nondisclo-

sure policies, forms, and agreements

that such policies, forms, and agree-
ments conform with certain disclosure
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protections, provide certain authority
for the Special Counsel, and for other
purposes; to the Committee on Home-
land Security and Governmental Af-
fairs.

Mr. AKAKA. Mr. President. Today I
rise to reintroduce the Federal Em-
ployee Protection of Disclosures Act,
which was unanimously reported out of
the Senate Homeland Security and
Governmental Affairs Committee last
year with strong bipartisan support. I
am joined again in this effort by Sen-
ator COLLINS, chairman of the com-
mittee, whose focus on this issue and
willingness to work with me in devel-
oping this legislation demonstrates
how important it is to ensure that Fed-
eral employees are protected when
they disclose government waste, fraud,
and abuse. I am pleased to be joined by
our committee’s ranking member, Sen-
ator Lieberman.

Once again, I am proud to have the
support of Senator CHARLES GRASSLEY
and Senator CARL LEVIN, both of whom
are longstanding advocates of Federal
whistleblowers. My colleagues from
Iowa and Michigan championed the
1989 Whistleblower Protection Act and
have supported my legislation since
2001. Their support, along with the
strong bipartisan support of Senators
LEAHY, VOINOVICH, COLEMAN, DURBIN,
DAYTON, PRYOR, JOHNSON, LAUTENBERG,
and CARPER demonstrates the impor-
tance of this good government legisla-
tion.

Our legislation will strengthen the
protections given to Federal whistle-
blowers and encourage employees to
come forward to disclose government
waste, fraud, and abuse. Providing
meaningful protection to whistle-
blowers fosters an environment that
promotes the disclosure of government
wrongdoing and mismanagement that
may adversely affect the American
public. If Federal employees fear re-
prisal for blowing the whistle, we fail
to protect the whistleblower, tax-
payers, and, in notable instances, na-
tional security and our public health.

The most recent example is the dis-
closure by Dr. David Graham of the
Food and Drug Administration, FDA,
who exposed problems at the FDA re-
garding the safety of new pharma-
ceuticals. By revealing the threat
posed to public health and the safety of
pharmaceuticals currently on the mar-
ket, as well as the organizational
structure of the Center for Drug Eval-
uation and Research, CDER, and
CDER’s internal conflict of interest in
evaluating the safety of drugs both pre-
and post-marketing, Dr. Graham risked
his career to report hazards to our pub-
lic health.

As a direct result of Dr. Graham’s de-
cision to speak publicly, Americans are
now more aware of the potential risks
of various pharmaceuticals and govern-
ment leaders are seeking ways to in-
crease transparency of the oversight of
new medications. Two weeks ago, the
FDA announced the creation of a new
Drug Safety Oversight Board to mon-
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itor the safety of prescription and over-
the-counter drugs on the market more
effectively. This new board is aimed at
eliminating the conflict of interest
found under the current CDER struc-
ture as disclosed by Dr. Graham.

Other examples of whistle blowers
who uncovered government mis-
management and threats to public
safety include: Ms. Colleen Rowley who
disclosed institutional problems at the
Federal Bureau of Investigation prior
to 2001 which affected national secu-
rity, Mr. Richard Foster, who sought to
disclose the actual cost of pending
Medicare legislation to Congress, and
Border Patrol Agents Mark Hall and
Bob Lindemann, who revealed security
lapses at our northern border imme-
diately after September 11, 2001.

In spite of the positive changes re-
sulting from their disclosures, we are
concerned that the very public strug-
gles these individuals have endured
after alerting Americans to waste,
fraud, abuse, and security and health
violations in the Federal Government
may discourage others from coming
forward. The root of these struggles
lies in part with problems with the cur-
rent legal structure and interpretation
of the Whistleblower Protection Act.
As a result of recent court decisions,
legitimate whistleblowers have been
denied adequate protection from retal-
iatory 1 practices. In fact, Federal
whistleblowers have prevailed on the
merits of their claims before the Fed-
eral Circuit Court of Appeals, which
has sole jurisdiction over Federal em-
ployee whistleblower appeals, only
once since 1994.

To address these issues, our legisla-
tion would clarify congressional intent
regarding the scope of protection pro-
vided to whistleblowers; provide for an
independent determination as to
whether a whistleblower was retaliated
against by the revocation of his or her
security clearance; establish a pilot
program to suspend the Federal Circuit
Court of Appeals’ monopoly on Federal
employee whistleblower cases for a pe-
riod of five years; and provide the Of-
fice of Special Counsel, which is
charged with representing the interests
of Federal whistleblowers, the author-
ity to file amicus briefs with federal
courts in support of whistleblowers.

Several of the provisions in the legis-
lation reflect our efforts to address
concerns raised by the Justice Depart-
ment. While the Department still has
objections to the intent of the legisla-
tion, partially because of its role in
representing the interests of the al-
leged retaliatory agencies, I will con-
tinue to work with the Department. I
am optimistic that we can reach an
agreement on this good government
measure in the near future.

Congress has a duty to provide strong
and meaningful protections for Federal
whistleblowers. Only when Federal em-
ployees are confident that they will
not face retaliation will they feel com-
fortable coming forward to disclose in-
formation that can be used to improve
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government operations, our national
security, and the health of our citizens.
I look forward to working with my col-
leagues to make this goal a reality.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD as
follows:

S. 494

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. PROTECTION OF CERTAIN DISCLO-
SURES OF INFORMATION BY FED-
ERAL EMPLOYEES.

(a) SHORT TITLE.—This Act may be cited as
the ‘“Federal Employee Protection of Disclo-
sures Act”.

(b) CLARIFICATION OF DISCLOSURES CoOV-
ERED.—Section 2302(b)(8) of title 5, United
States Code, is amended—

(1) in subparagraph (A)—

(A) by striking ‘“‘which the employee or ap-
plicant reasonably believes evidences’ and
inserting ¢, without restriction to time,
place, form, motive, context, or prior disclo-
sure made to any person by an employee or
applicant, including a disclosure made in the
ordinary course of an employee’s duties, that
the employee or applicant reasonably be-
lieves is evidence of’’; and

(B) in clause (i), by striking ‘‘a violation”
and inserting ‘“‘any violation’’;

(2) in subparagraph (B)—

(A) by striking ‘““‘which the employee or ap-
plicant reasonably believes evidences’ and
inserting ¢, without restriction to time,
place, form, motive, context, or prior disclo-
sure made to any person by an employee or
applicant, including a disclosure made in the
ordinary course of an employee’s duties, of
information that the employee or applicant
reasonably believes is evidence of’’; and

(B) in clause (i), by striking ‘‘a violation”
and inserting ‘‘any violation (other than a
violation of this section)’’; and

(3) by adding at the end the following:

“(C) any disclosure that—

‘(i) is made by an employee or applicant of
information required by law or Executive
order to be kept secret in the interest of na-
tional defense or the conduct of foreign af-
fairs that the employee or applicant reason-
ably believes is direct and specific evidence
of—

‘(D any violation of any law, rule, or regu-
lation;

““(IT) gross mismanagement, a gross waste
of funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety; or

‘“(IIT) a false statement to Congress on an
issue of material fact; and

‘“(ii) is made to—

‘(D a member of a committee of Congress
having a primary responsibility for oversight
of a department, agency, or element of the
Federal Government to which the disclosed
information relates and who is authorized to
receive information of the type disclosed;

‘(IT) any other Member of Congress who is
authorized to receive information of the type
disclosed; or

‘“(IIT) an employee of Congress who has the
appropriate security clearance and is author-
ized to receive information of the type dis-
closed.”.

(c) COVERED DISCLOSURES.—Section
2302(a)(2) of title 5, United States Code, is
amended—

(1) in subparagraph (B)(i),
“and’ at the end;

(2) in subparagraph (C)(iii), by striking the
period at the end and inserting ‘‘; and’’; and

by striking
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(3) by adding at the end the following:

‘(D) ‘disclosure’ means a formal or infor-
mal communication or transmission, but
does not include a communication con-
cerning policy decisions that lawfully exer-
cise discretionary authority unless the em-
ployee providing the disclosure reasonably
believes that the disclosure evidences—

‘(i) any violation of any law, rule, or regu-
lation; or

‘(i) gross management, a gross waste of
funds, an abuse of authority, or a substantial
and specific danger to public health or safe-
ty.”.

(d) REBUTTABLE PRESUMPTION.—Section
2302(b) of title 5, United States Code, is
amended by amending the matter following
paragraph (12) to read as follows:

“This subsection shall not be construed to
authorize the withholding of information
from Congress or the taking of any personnel
action against an employee who discloses in-
formation to Congress, except that an em-
ployee or applicant may be disciplined for
the disclosure of information described in
paragraph (8)(C)(i) to a Member or employee
of Congress who is not authorized to receive
such information. For purposes of paragraph
(8), any presumption relating to the perform-
ance of a duty by an employee who has au-
thority to take, direct others to take, rec-
ommend, or approve any personnel action
may be rebutted by substantial evidence. For
purposes of paragraph (8), a determination as
to whether an employee or applicant reason-
ably believes that they have disclosed infor-
mation that evidences any violation of law,
rule, regulation, gross mismanagement, a
gross waste of funds, an abuse of authority,
or a substantial and specific danger to public
health or safety shall be made by deter-
mining whether a disinterested observer
with knowledge of the essential facts known
to and readily ascertainable by the employee
would reasonably conclude that the actions
of the Government evidence such violations,
mismanagement, waste, abuse, or danger.”’.

(e) NONDISCLOSURE POLICIES, FORMS, AND
AGREEMENTS; SECURITY CLEARANCES; AND RE-
TALIATORY INVESTIGATIONS.—

Q) PERSONNEL ACTION.—Section
2302(a)(2)(A) of title 5, United States Code, is
amended—

(A) in clause (x), by striking ‘‘and’ after
the semicolon; and

(B) by redesignating clause (xi) as clause
(xiv) and inserting after clause (x) the fol-
lowing:

‘‘(xi) the implementation or enforcement
of any nondisclosure policy, form, or agree-
ment;”’.

‘‘(xii) a suspension, revocation, or other de-
termination relating to a security clearance
or any other access determination by a cov-
ered agency;

‘‘(xiii) an investigation, other than any
ministerial or nondiscretionary fact finding
activities necessary for the agency to per-
form its mission, of an employee or appli-
cant for employment because of any activity
protected under this section; and’’.

(2) PROHIBITED PERSONNEL PRACTICE.—Sec-
tion 2302(b) of title 5, United States Code, is
amended—

(A) in paragraph (11), by striking ‘“‘or” at
the end;

(B) in paragraph (12), by striking the pe-
riod and inserting a semicolon; and

(C) by inserting after paragraph (12) the
following:

‘‘(13) implement or enforce any nondisclo-
sure policy, form, or agreement, if such pol-
icy, form, or agreement does not contain the
following statement: ‘These provisions are
consistent with and do not supersede, con-
flict with, or otherwise alter the employee
obligations, rights, or liabilities created by
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Executive Order No. 12958; section 7211 of
title 5, United States Code (governing disclo-
sures to Congress); section 1034 of title 10,
United States Code (governing disclosure to
Congress by members of the military); sec-
tion 2302(b)(8) of title 5, United States Code
(governing disclosures of illegality, waste,
fraud, abuse, or public health or safety
threats); the Intelligence Identities Protec-
tion Act of 1982 (50 U.S.C. 421 et seq.) (gov-
erning disclosures that could expose con-
fidential Government agents); and the stat-
utes which protect against disclosures that
could compromise national security, includ-
ing sections 641, 793, 794, 798, and 952 of title
18, United States Code, and section 4(b) of
the Subversive Activities Control Act of 1950
(50 U.S.C. 783(b)). The definitions, require-
ments, obligations, rights, sanctions, and li-
abilities created by such Executive order and
such statutory provisions are incorporated
into this agreement and are controlling’; or

‘“(14) conduct, or cause to be conducted, an
investigation, other than any ministerial or
nondiscretionary fact finding activities nec-
essary for the agency to perform its mission,
of an employee or applicant for employment
because of any activity protected under this
section.”.

(3) BOARD AND COURT REVIEW OF ACTIONS RE-
LATING TO SECURITY CLEARANCES.—

(A) IN GENERAL.—Chapter 77 of title 5,
United States Code, is amended by inserting
after section 7702 the following:

“§7702a. Actions relating to security clear-
ances

‘“(a) In any appeal relating to the suspen-
sion, revocation, or other determination re-
lating to a security clearance or access de-
termination, the Merit Systems Protection
Board or any reviewing court—

‘(1) shall determine whether paragraph (8)
or (9) of section 2302(b) was violated;

‘“(2) may not order the President or the
designee of the President to restore a secu-
rity clearance or otherwise reverse a deter-
mination of clearance status or reverse an
access determination; and

‘“(3) subject to paragraph (2), may issue de-
claratory relief and any other appropriate
relief.

‘““(b)(1) If, in any final judgment, the Board
or court declares that any suspension, rev-
ocation, or other determination with regards
to a security clearance or access determina-
tion was made in violation of paragraph (8)
or (9) of section 2302(b), the affected agency
shall conduct a review of that suspension,
revocation, access determination, or other
determination, giving great weight to the
Board or court judgment.

‘(2) Not later than 30 days after any Board
or court judgment declaring that a security
clearance suspension, revocation, access de-
termination, or other determination was
made in violation of paragraph (8) or (9) of
section 2302(b), the affected agency shall
issue an unclassified report to the congres-
sional committees of jurisdiction (with a
classified annex if necessary), detailing the
circumstances of the agency’s security clear-
ance suspension, revocation, other deter-
mination, or access determination. A report
under this paragraph shall include any pro-
posed agency action with regards to the se-
curity clearance or access determination.

‘(c) An allegation that a security clear-
ance or access determination was revoked or
suspended in retaliation for a protected dis-
closure shall receive expedited review by the
Office of Special Counsel, the Merit Systems
Protection Board, and any reviewing court.

‘“(d) For purposes of this section, correc-
tive action may not be ordered if the agency
demonstrates by a preponderance of the evi-
dence that it would have taken the same per-
sonnel action in the absence of such disclo-
sure.”.
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(B) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 77 of
title 5, United States Code, is amended by in-
serting after the item relating to section 7702
the following:
¢“T702a. Actions relating to security clear-

ances.”.

(f) EXCLUSION OF AGENCIES BY THE PRESI-
DENT.—Section 2302(a)(2)(C) of title 5, United
States Code, is amended by striking clause
(ii) and inserting the following:

“(ii)(I) the Federal Bureau of Investiga-
tion, the Central Intelligence Agency, the
Defense Intelligence Agency, the National
Imagery and Mapping Agency, the National
Security Agency; and

““(IT1) as determined by the President, any
executive agency or unit thereof the prin-
cipal function of which is the conduct of for-
eign intelligence or counterintelligence ac-
tivities, if the determination (as that deter-
mination relates to a personnel action) is
made before that personnel action; or’’.

(g) ATTORNEY FEES.—Section 1204(m)(1) of
title 5, United States Code, is amended by
striking ‘‘agency involved” and inserting
‘“‘agency where the prevailing party is em-
ployed or has applied for employment’’.

(h) DISCIPLINARY ACTION.—Section
1215(a)(3) of title 5, United States Code, is
amended to read as follows:

“(3)(A) A final order of the Board may im-
pose—

‘(i) disciplinary action consisting of re-
moval, reduction in grade, debarment from
Federal employment for a period not to ex-
ceed 5 years, suspension, or reprimand;

‘‘(ii) an assessment of a civil penalty not to
exceed $1,000; or

‘“(iii) any combination of disciplinary ac-
tions described under clause (i) and an as-
sessment described under clause (ii).

‘“(B) In any case in which the Board finds
that an employee has committed a prohib-
ited personnel practice under paragraph (8)
or (9) of section 2302(b), the Board shall im-
pose disciplinary action if the Board finds
that the activity protected under paragraph
(8) or (9) of section 2302(b) was a significant
motivating factor, even if other factors also
motivated the decision, for the employee’s
decision to take, fail to take, or threaten to
take or fail to take a personnel action, un-
less that employee demonstrates, by prepon-
derance of evidence, that the employee
would have taken, failed to take, or threat-
ened to take or fail to take the same per-
sonnel action, in the absence of such pro-
tected activity.”.

(i) SPECIAL COUNSEL AMICUS CURIAE AP-
PEARANCE.—Section 1212 of title 5, United
States Code, is amended by adding at the end
the following:

““(h)(1) The Special Counsel is authorized
to appear as amicus curiae in any action
brought in a court of the United States re-
lated to any civil action brought in connec-
tion with section 2302(b) (8) or (9), or sub-
chapter III of chapter 73, or as otherwise au-
thorized by law. In any such action, the Spe-
cial Counsel is authorized to present the
views of the Special Counsel with respect to
compliance with section 2302(b) (8) or (9) or
subchapter III of chapter 77 and the impact
court decisions would have on the enforce-
ment of such provisions of law.

‘“(2) A court of the United States shall
grant the application of the Special Counsel
to appear in any such action for the purposes
described in subsection (a).”’.

(j) JUDICIAL REVIEW.—

(1) IN GENERAL.—Section 7703(b)(1) of title
5, United States Code, is amended to read as
follows:

“(b)(1)(A) Except as provided in subpara-
graph (B) and paragraph (2), a petition to re-
view a final order or final decision of the
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Board shall be filed in the United States
Court of Appeals for the Federal Circuit.
Notwithstanding any other provision of law,
any petition for review must be filed within
60 days after the date the petitioner received
notice of the final order or decision of the
Board.

‘(B) During the 5-year period beginning on
the effective date of the Federal Employee
Protection of Disclosures Act, a petition to
review a final order or final decision of the
Board in a case alleging a violation of para-
graph (8) or (9) of section 2302(b) shall be filed
in the United States Court of Appeals for the
Federal Circuit or any court of appeals of
competent jurisdiction as provided under
subsection (b)(2).”.

(2) REVIEW OBTAINED BY OFFICE OF PER-
SONNEL MANAGEMENT.—Section 7703(d) of
title 5, United States Code, is amended to
read as follows:

“(d)(1) Except as provided under paragraph
(2), this paragraph shall apply to any review
obtained by the Director of the Office of Per-
sonnel Management. The Director of the Of-
fice of Personnel Management may obtain
review of any final order or decision of the
Board by filing, within 60 days after the date
the Director received notice of the final
order or decision of the Board, a petition for
judicial review in the United States Court of
Appeals for the Federal Circuit if the Direc-
tor determines, in his discretion, that the
Board erred in interpreting a civil service
law, rule, or regulation affecting personnel
management and that the Board’s decision
will have a substantial impact on a civil
service law, rule, regulation, or policy direc-
tive. If the Director did not intervene in a
matter before the Board, the Director may
not petition for review of a Board decision
under this section unless the Director first
petitions the Board for a reconsideration of
its decision, and such petition is denied. In
addition to the named respondent, the Board
and all other parties to the proceedings be-
fore the Board shall have the right to appear
in the proceeding before the Court of Ap-
peals. The granting of the petition for judi-
cial review shall be at the discretion of the
Court of Appeals.

*“(2) During the 5-year period beginning on
the effective date of the Federal Employee
Protection of Disclosures Act, this para-
graph shall apply to any review relating to
paragraph (8) or (9) of section 2302(b) ob-
tained by the Director of the Office of Per-
sonnel Management. The Director of the Of-
fice of Personnel Management may obtain
review of any final order or decision of the
Board by filing, within 60 days after the date
the Director received notice of the final
order or decision of the Board, a petition for
judicial review in the United States Court of
Appeals for the Federal Circuit or any court
of appeals of competent jurisdiction as pro-
vided under subsection (b)(2) if the Director
determines, in his discretion, that the Board
erred in interpreting paragraph (8) or (9) of
section 2302(b). If the Director did not inter-
vene in a matter before the Board, the Direc-
tor may not petition for review of a Board
decision under this section unless the Direc-
tor first petitions the Board for a reconsider-
ation of its decision, and such petition is de-
nied. In addition to the named respondent,
the Board and all other parties to the pro-
ceedings before the Board shall have the
right to appear in the proceeding before the
court of appeals. The granting of the petition
for judicial review shall be at the discretion
of the Court of Appeals.”.

(k) NONDISCLOSURE POLICIES, FORMS, AND
AGREEMENTS.—

(1) IN GENERAL.—

(A) REQUIREMENT.—Each agreement in
Standard Forms 312 and 4414 of the Govern-
ment and any other nondisclosure policy,
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form, or agreement of the Government shall
contain the following statement: ‘‘“These re-
strictions are consistent with and do not su-
persede, conflict with, or otherwise alter the
employee obligations, rights, or liabilities
created by Executive Order No. 12958; section
7211 of title 5, United States Code (governing
disclosures to Congress); section 1034 of title
10, United States Code (governing disclosure
to Congress by members of the military);
section 2302(b)(8) of title 5, United States
Code (governing disclosures of illegality,
waste, fraud, abuse or public health or safety
threats); the Intelligence Identities Protec-
tion Act of 1982 (50 U.S.C. 421 et seq.) (gov-
erning disclosures that could expose con-
fidential Government agents); and the stat-
utes which protect against disclosure that
may compromise the national security, in-
cluding sections 641, 793, 794, 798, and 952 of
title 18, United States Code, and section 4(b)
of the Subversive Activities Act of 1950 (50
U.S.C. 783(b)). The definitions, requirements,
obligations, rights, sanctions, and liabilities
created by such Executive order and such
statutory provisions are incorporated into
this agreement and are controlling.”.

(B) ENFORCEABILITY.—Any nondisclosure
policy, form, or agreement described under
subparagraph (A) that does not contain the
statement required under subparagraph (A)
may not be implemented or enforced to the
extent such policy, form, or agreement is in-
consistent with that statement.

(2) PERSONS OTHER THAN GOVERNMENT EM-
PLOYEES.—Notwithstanding paragraph (1), a
nondisclosure policy, form, or agreement
that is to be executed by a person connected
with the conduct of an intelligence or intel-
ligence-related activity, other than an em-
ployee or officer of the United States Gov-
ernment, may contain provisions appropriate
to the particular activity for which such doc-
ument is to be used. Such form or agreement
shall, at a minimum, require that the person
will not disclose any classified information
received in the course of such activity unless
specifically authorized to do so by the
United States Government. Such nondisclo-
sure forms shall also make it clear that such
forms do not bar disclosures to Congress or
to an authorized official of an executive
agency or the Department of Justice that
are essential to reporting a substantial vio-
lation of law.

(1) CLARIFICATION OF WHISTLEBLOWER
RIGHTS FOR CRITICAL INFRASTRUCTURE INFOR-
MATION.—Section 214(c) of the Homeland Se-
curity Act of 2002 (6 U.S.C. 133(c)) is amended
by adding at the end the following: ‘‘For pur-
poses of this section a permissible use of
independently obtained information includes
the disclosure of such information under sec-
tion 2302(b)(8) of title 5, United States
Code.”.

(m) ADVISING EMPLOYEES OF RIGHTS.—Sec-
tion 2302(c) of title 5, United States Code, is
amended by inserting ‘‘, including how to
make a lawful disclosure of information that
is specifically required by law or Executive
order to be kept secret in the interest of na-
tional defense or the conduct of foreign af-
fairs to the Special Counsel, the Inspector
General of an agency, Congress, or other
agency employee designated to receive such
disclosures’ after ‘‘chapter 12 of this title”.

(n) SCOPE OF DUE PROCESS.—

(€)] SPECIAL COUNSEL.—Section
1214(b)(4)(B)(ii) of title 5, United States Code,
is amended by inserting ¢, after a finding

that a protected disclosure was a contrib-
uting factor,” after ‘‘ordered if”’.

(2) INDIVIDUAL ACTION.—Section 1221(e)(2) of
title 5, United States Code, is amended by in-
serting *‘, after a finding that a protected
disclosure was a contributing factor,” after
“‘ordered if”’.
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(o) EFFECTIVE DATE.—This Act shall take
effect 30 days after the date of enactment of
this Act.

By Mr. CORZINE (for himself,
Mr. BROWNBACK, Mr. DoDD, Mr.
DURBIN, Mr. FEINGOLD, Mr. LIE-
BERMAN, Mr. TALENT, Mr.
DEWINE, and Mr. COBURN):

S. 495. A bill to impose sanctions
against perpetrators of crimes against
humanity in Darfur, Sudan, and for
other purposes; to the Committee on
Foreign Relations.

Mr. CORZINE. Mr. President, I rise
to talk about the Darfur Account-
ability Act. This is an issue that I and
a number of my colleagues have as
much passion about and as much con-
viction and concern as anything that
we could speak about on this floor. As
we stand here today, 225,000, maybe
more, Darfurians in the Sudan have
died over the last 2 years. A million
and three quarters are displaced, living
in camps. Senator BROWNBACK is a co-
sponsor of the Darfur Accountability
Act, along with Senators DEWINE, TAL-
ENT, DODD, DURBIN, FEINGOLD, and LIE-
BERMAN—a bipartisan basis. All believe
strongly and passionately that we need
to act now.

This bill, which we will be intro-
ducing today, provides the tools, the
authorities to confront the crisis of hu-
manity that is taking place in Darfur.
It can be a reflection of our Nation’s
commitment to live up to the most sol-
emn promise of our time and our Na-
tion’s values—to never stand by quiet-
ly while genocide goes forth, while
genocide rages in a part of the world.
“Never again’ is the rallying cry we
have all heard from the tragedy of
World War II, from the response and
understanding of the tragedy of Rwan-
da and genocides across history. Man’s
horrific treatment of his fellow man in
genocide must be stood up against,
must be pushed back against. We must
say no.

It has been more than 7 months since
the resolution introduced by Senator
BROWNBACK and myself declaring the
atrocities in Darfur to be declared
genocide passed the Senate. It has been
more than 7 months since the House of
Representatives passed a similar reso-
lution. And it has been 6 months since
Secretary of State Colin Powell made
the same declaration.

Genocide continues. Just 1 month
ago a U.N. commission confirmed a lit-
any of atrocities that have become all
too familiar in this situation:

Government forces and militias conducted
indiscriminate attacks, including killing of
civilians, torture, enforced disappearances,
destruction of villages, rape and other forms
of sexual violence, pillaging and forced dis-
placement throughout Darfur.

It has been going on for 2 years. The
report stated that the atrocities were
““conducted on a widespread and sys-
tematic basis,” and that the ‘“‘mag-
nitude and large-scale nature of some
crimes against humanity, as well as
their consistency over a long period of
time, necessarily imply that these
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crimes result from a central planning
operation.”

This is public policy in the Sudan—
public policy. Maybe more compelling
is a series of articles, two of which I
will put into the RECORD, that are re-
flective of the public and transparent
and dogged coverage by a New York
Times columnist, Nicholas Kristof,
which document completely the nature
of the atrocities going on, including,
unfortunately, some of the pictorial ef-
forts that bring forth the certainty
that genocide is taking place.

I will submit a column written on
February 23, ‘“The Secret Genocide Ar-
chive,” which carries pictures in the
New York Times of some of the out-
comes of our failure to act. Then there
is a second column which I will put
into the RECORD. It is in today’s paper,
March 2, 2005, ‘“The American Wit-
ness,” where a U.S. marine on the
ground, a captain in the Marine Corps,
is citing and stating and documenting
the continuation of this tragedy in the
lives of these people in Darfur.

I ask unanimous consent that these
articles be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Mar. 2, 2005]
THE AMERICAN WITNESS
(By Nicholas D. Kristof)

American soldiers are trained to shoot at
the enemy. They’re prepared to be shot at.
But what young men like Brian Steidle are
not equipped for is witnessing a genocide but
being unable to protect the civilians plead-
ing for help.

If President Bush wants to figure out
whether the U.S. should stand more firmly
against the genocide in Darfur, I suggest
that he invite Mr. Steidle to the White
House to give a briefing. Mr. Steidle, a 28-
year-old former Marine captain, was one of
just three American military advisers for the
African Union monitoring team in Darfur—
and he is bursting with frustration.

“Every single day you go out to see an-
other burned village, and more dead bodies,”’
he said. ‘“‘And the children—you see 6-month-
old babies that have been shot, and 3-year-
old kids with their faces smashed in with
rifle butts. And you just have to stand there
and write your reports.”’

While journalists and aid workers are
sharply limited in their movements in
Darfur, Mr. Steidle and the monitors trav-
eled around by truck and helicopter to inves-
tigate massacres by the Sudanese govern-
ment and the janjaweed militia it sponsors.
They have sometimes been shot at, and once
his group was held hostage, but they have
persisted and become witnesses to system-
atic crimes against humanity.

So is it really genocide?

“I have no doubt about that,” Mr. Steidle
said. “It’s a systematic cleansing of peoples
by the Arab chiefs there. And when you talk
to them, that’s what they tell you. They’'re
very blunt about it. One day we met a
janjaweed leader and he said, ‘Unless you get
back four camels that were stolen in 2003,
then we’re going to go to these four villages
and burn the villages, rape the women, kill
everyone.” And they did.”

The African Union doesn’t have the troops,
firepower or mandate to actually stop the
slaughter, just to monitor it. Mr. Steidle
said his single most frustrating moment
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came in December when the Sudanese gov-
ernment and the janjaweed attacked the vil-
lage of Liabado, which had 25,000 inhabitants.
Mr. Steidle and his unit flew to the area in
helicopters, but a Sudanese general refused
to let them enter the village—and also re-
fused to stop the attack.

“It was extremely frustrating—seeing the
village burn, hearing gunshots, not being
able to do anything,” Mr. Steidle said. ‘‘The
entire village is now gone. It’s a big black
spot on the earth.”

When Sudan’s government is preparing to
send bombers or helicopter gunships to at-
tack an African village, it shuts down the
cell phone system so no one can send out
warnings. Thus the international monitors
know when a massacre is about to unfold.
But there’s usually nothing they can do.

The West, led by the Bush administration,
is providing food and medical care that is
keeping hundreds of thousands of people
alive. But we’re managing the genocide, not
halting it.

“The world is failing Darfur,” said Jan
Egeland, the U.N. under secretary general
for humanitarian affairs. “We’re only play-
ing the humanitarian card, and we’re just
witnessing the massacres.”’

President Bush is pushing for sanctions,
but European countries like France are dis-
gracefully cool to the idea—and China is
downright hostile, playing the same sup-
portive role for the Darfur genocide that it
did for the Khmer Rouge genocide.

Mr. Steidle has just quit his job with the
African Union, but he plans to continue
working in Darfur to do his part to stand up
to the killers. Most of us don’t have to go to
that extreme of risking our lives in Darfur—
we just need to get off the fence and push our
government off, too.

At one level, I blame President Bush—and,
even more, the leaders of European, Arab
and African nations—for their passivity. But
if our leaders are acquiescing in genocide,
that’s because we citizens are passive, too. If
American voters cared about Darfur’s geno-
cide as much as about, say, the Michael
Jackson trial, then our political system
would respond. One useful step would be the
passage of the Darfur Accountability Act, to
be introduced today by Senators Jon Corzine
and Sam Brownback. The legislation calls
for such desperately needed actions as ex-
panding the African Union force and estab-
lishing a military no-fly zone to stop Sudan
from bombing civilians.

As Martin Luther King Jr. put it: “Man’s
inhumanity to man is not only perpetrated
by the vitriolic actions of those who are bad.
It is also perpetrated by the vitiating inac-
tion of those who are good.”

Mr. CORZINE. Mr. President, we are
truly at a historic moment. The U.N.
Commission confirmed that these
atrocities were continuing even as it
was doing its investigation. By the
way, we just released from the U.S.
State Department a report on human
rights practices in countries around
the world. The February 28 report re-
confirmed our own Government’s view
that what is taking place is genocide.

We bear the responsibility that came
out of the Holocaust to remember the
horrors that lead to genocide. That is
why we passed the genocide conven-
tion, and it is time to act. That is what
this accountability act is all about. It
has a lot of detail in it. But the fact is,
it is to get us up and moving. I could
use a little more graphic language. We
have no right to stand by while human
life is being taken day after day and
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displacement is taking place day after
day. All over this country, people of
faith of all denominations, student
groups, and people from all walks of
life are speaking out about this in our
churches, our community centers, ev-
erywhere. They expect our Government
and the international community to
act. The time to act is now.

Let me describe the legislation, if I
may. First, it reconfirms that genocide
continues in Darfur. Last week, Human
Rights reported new accounts of rapes,
tortures, and mutilations from eye-
witnesses. This needs to be dealt with.
There is little doubt whatsoever that
this continues. Again, I refer to the
Kristof articles, which are very graphic
in their explanation. Reflecting on
time, I will not go through the details.
There are many of these accounts.

There is no reason to turn our backs
on this issue. Remember the impera-
tive: Never again. This legislation of-
fers specifics about how the genocide
should be stopped. It calls for a mili-
tary no-fly zone in Darfur. This discus-
sion about no-fly zones has been going
on for the better part of a year. It is
time to make sure that we as an inter-
national community, as a nation, stand
up and say, let’s implement that.

Recent reports state that as recently
as January, the Government of Sudan
used aircraft and helicopters to impose
its desire in implementing its genocide
on the people of Darfur along with the
jingaweit militia, which are notorious
about implementing this.

The legislation also lays out the re-
port for the African Union mission in
Darfur. In September of last year, the
Senate passed an amendment by Sen-
ator DEWINE and myself that sets aside
$75 million in aid to the African Union
so they could accelerate their moni-
toring and assistance on the ground in
Darfur. So far, we have begun to use
some of those resources. I think at this
point it is about $20 million. Unfortu-
nately, the authorization was for 3,300
African Union troops on the ground,
but there are about 1,800 there today.
This is 7 months after our efforts to get
this done. We need to stop the killing
now. That means we need to get the
troops on the ground now; we have to
spend the money now. It is absolutely
time that we stand up and take notice
and move on this issue.

The legislation also provides spe-
cifics about what should be done in a
new U.N. Security Council resolution,
including sanctions that have pre-
viously been threatened by the council
but never imposed. For instance, we
have an arms embargo against the gov-
ernment in Darfur. We don’t have an
arms embargo against the Government
of Sudan. We have one in Darfur. So
they can get the guns and military
equipment into Khartoum, and I guess
we think somehow they are not going
to use it where they are actually tak-
ing the lives of the people in Darfur. It
is crazy that we have such a limited
and ineffectual arms embargo on
Sudan. We need to act. It is clear that
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we needed it last summer, and it is
clear that we need it today.

I was offered the opportunity to visit
Darfur last August during that 30-day
period when the U.N. Security Council
was examining whether Sudan was
moving to correct some of the prob-
lems, get control of the jingaweit, and
actually respond to the international
community’s imperative that they
change their actions. It was clear then
that the only thing that was moving
the Sudanese Government was the
transparency that both journalists and
the international community were pro-
viding the people who were on the
ground, but they had no real interest in
stopping the jingaweit or the tragedy
on the ground in Darfur. None. It was
only pressure from the outside that
was going to have any impact on mov-
ing forward.

Unfortunately, from that moment
on, we have stepped back. We said we
were going to do things, and we did
not. Guess what. The tragedy continues
and has accelerated in many places,
particularly south Darfur. It is time to
act.

I will save going through the rest of
the pieces of legislation, but I hope my
colleagues will keep in mind that we
have had over 200,000 deaths and one
and three-quarter million people dis-
placed, more or less. Nobody is certain
of the numbers. Estimates are that
10,000 people die a month in Darfur. Do
we have to wake up and understand
that we have ‘“‘Rwanda 2’’ on our hands
to act? Do we have to have some in-
credible tragedy at a single point in
time for us to act? It is time to put
down serious accountability require-
ments on the Government of Sudan and
to act to stop the killing in Darfur. I
can only say that there is nothing that
reflects our moral values in this coun-
try more than standing up to genocide.
Our humanity is being challenged, the
very essence of who we are as human
beings. Genocide is evil. It should be
stopped, and we should remember the
imperative: Never again.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized.

Mr. DURBIN. Mr. President, let me
salute the Senator from New Jersey,
Mr. CORZINE, as well as Senator BROWN-
BACK, a Democrat and a Republican,
one from the east coast and another
from the Midwest, for bringing to the
Senate floor today the issue of Darfur.
They have been leaders in this issue. I
can recall Senator CORZINE as the first
Member of the Senate standing up and
making a point many months ago
about the senseless killing going on in
the Sudan and the fact that the United
States could not turn a blind eye to
this issue. He returned to the floor
today with the same message. I com-
mend him for his humanitarian com-
mitment to the poor people who are
losing their lives in this conflict.

A little over a week ago in Chicago,
IL, we had the visit of a rather famous
man. He was a man who none of us
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knew and, frankly, could not even pro-
nounce his name. He came to tell a
story. His name is Paul Rusesabagina.
He is the manager of the hotel in Hotel
Rwanda, which has become a very fa-
mous film. He had a luxury hotel in
Rwanda in the midst of the terrible
genocide. Because of his personal cour-
age and the fact that he was willing to
stand up, he saved over 1,200 lives of
people who sought refuge in the hotel,
who otherwise would have been hacked
to death by machete during the Rwan-
da genocide. He came to Chicago, to St.
Sabinas Church on the South Side,
where Father Michael Flager was his
host. He told the story of Rwanda. It
wasn’t just a reminiscence of history;
he told us that we needed to look today
to the genocides we face in the world.
He pointed specifically to Darfur in
Sudan.

He asked us what was asked of many
during the Rwanda genocide: What will
you do now that you know that inno-
cent people are being killed by the hun-
dreds of thousands? What will you do?
Will you ignore it because it is so far
away? Will you ignore it because it is
Africa? Will you ignore it because it
may call for sacrifice on the part of
U.S. leadership?

It is a challenge he made to us, an in-
teresting challenge from a man who
literally risked his life to save others
during a genocide. He asked us, in our
comfort in America, whether we were
willing to risk anything to save these
victims in Darfur. He touched my soul,
and I told him that when I get back to
Washington, I will take to the floor of
the Senate and raise this issue as often
as I can. I will try everything I can find
to move the United States into a
stronger position of leadership.

Yesterday, President Bush invited
about 20 leaders in Congress to the
White House for a briefing on his trip
to Europe. It was an excellent briefing.
We were allowed to ask questions at
the end. I asked the President, with
Steven Hadley close at hand: What are
we going to do about Darfur? Sadly,
the response was what I have heard
over and over again from so many dif-
ferent sources: We are going to count
on the African Union, a group of sol-
diers from Africa who are moving into
the region. How many soldiers are
moving into this region where helpless
people are being killed? Their best esti-
mates are 3,000 soldiers. How big is this
region? It is about the size of the State
of Texas. How in the world can we ex-
pect to have an impact on this sense-
less killing?

That is why I am supporting this
Darfur Accountability Act. This bill we
are pushing seeks to prod the world to
do what it needs to do to stop the geno-
cide in Sudan. ‘‘Genocide” is a word
this is rarely used in human history.
There have been genocides against the
Armenian people and the Jewish people
during the Holocaust, perhaps in Pol
Pot’s times in Cambodia, and other
times we can point to. Rarely do we
use the word. It is a word that is
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freighted with responsibility. You can-
not just say there is genocide in some
part of the world and isn’t that a
shame. We signed a genocide treaty
that said once we detect a genocide, we
go to international organizations—the
United States does—and demand ac-
tion. So using the word ‘‘genocide,”” as
the Bush administration has done, is a
good thing because it prods us to do
something, but it is a challenge that
we must meet on something this time-
ly and important.

This act calls for the United States
to call on the United Nations to imme-
diately take action in Darfur. Some
will say, well, that is pointless; Russia
and China will veto that action in the
Security Council. Regardless, we
should force the issue to a vote. We
should confront the Russians and the
Chinese and ask them what they would
do in light of this senseless killing.

The horrific stories keep piling up.
The jingaweit, the armed militias, run-
ning amok in Darfur are killing inno-
cent people right and left. Sudanese
aircraft strafed a village in southern
Darfur, killing more than 100 men,
women, and children, in January, ac-
cording to Human Rights Watch. The
world has witnessed this in Darfur. We
know it has happened. We must do
something about it. That is why I join
my colleague in this request that we
take action now, move this Darfur Ac-
countability Act, join Senator CORZINE,
join Senator BROWNBACK, and make
this happen.

Let me also say this. My closest
friend in politics was Paul Simon, who
preceded me in the Senate. He spoke
out on the Rwandan genocide when
very few did. He called on the Clinton
administration to do something, and
they did not. They look back now with
sorrow and some shame that they did
not. President Clinton has said that.
We do not want to be in that same situ-
ation.

The United States should not be a
guilty bystander in this genocide. We
will be guilty if we do not act. We will
be bystanders if we come up with ex-
cuses to do nothing. We need to take
the risk to save these people, as Paul
Rusesabagina did in Rwanda. We can
step in today and save and protect in-
nocent lives, call on the United Na-
tions to act, and if they fail to act,
take the next step, even if it involves
commitments from the United States
which may not be immediately pop-
ular.

I think the American people will un-
derstand. We are a compassionate, car-
ing people who will not stand idly by in
the face of a genocide as we did during
Rwanda.

I ask
text of
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

unanimous consent that the
the bill be printed in the

S. 495
Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Darfur Ac-
countability Act of 2005°.
SEC. 2. DEFINITIONS.

In this Act:

(1) APPROPRIATE CONGRESSIONAL COMMIT-
TEES.—The term ‘‘appropriate congressional
committees” means the Committee on For-
eign Relations of the Senate and the Com-
mittee on International Relations of the
House of Representatives.

(2) GOVERNMENT OF SUDAN.—The term
“Government of Sudan’ means the National
Congress Party-led government in Khar-
toum, Sudan, or any successor government
formed on or after the date of the enactment
of this Act.

(3) MEMBER STATES.—The term ‘‘member
states’ means the member states of the
United Nations.

(4) SUDAN NORTH-SOUTH PEACE AGREE-
MENT.—The term ‘‘Sudan North-South Peace
Agreement’” means the comprehensive peace
agreement signed by the Government of
Sudan and the Sudan People’s Liberation
Army/Movement on January 9, 2005.

(5) THOSE NAMED BY THE UN COMMISSION.—
The term ‘‘those named by the UN Commis-
sion” means those individuals whose names
appear in the sealed file delivered to the Sec-
retary General of the United Nations by the
International Commission of Inquiry on
Darfur to the United Nations Secretary Gen-
eral.

(6) UN COMMISSION.—The term ‘“UN Com-
mission” means the International Commis-
sion of Inquiry on Darfur to the United Na-
tions Secretary General.

SEC. 3. FINDINGS.

Congress makes the following findings:

(1) On July 22, 2004, the House of Rep-
resentatives and the Senate declared that
the atrocities occurring in Darfur, Sudan are
genocide.

(2) On September 9, 2004, Secretary of State
Colin L. Powell stated before the Committee
on Foreign Relations of the Senate, ‘‘[w]hen
we reviewed the evidence compiled by our
team, along with other information avail-
able to the State Department, we concluded
that genocide has been committed in Darfur
and that the Government of Sudan and the
[Janjaweed] bear responsibility—and geno-
cide may still be occurring”’.

(3) President George W. Bush, in an address
before the United Nations General Assembly
on September 21, 2004, stated, ‘‘[a]t this hour,
the world is witnessing terrible suffering and
horrible crimes in the Darfur region of
Sudan, crimes my government has concluded
are genocide”’.

(4) On July 30, 2004, the United Nations Se-
curity Council passed Security Council Reso-
lution 1556, calling upon the Government of
Sudan to disarm the Janjaweed militias and
to apprehend and bring to justice Janjaweed
leaders and their associates who have incited
and carried out violations of human rights
and international humanitarian law and car-
ried out other atrocities in the Darfur re-
gion.

(5) On September 18, 2004, the United Na-
tions Security Council passed Security Coun-
cil Resolution 1564, determining that the
Government of Sudan had failed to meet its
obligations under Security Council Resolu-
tion 1556, calling for a military flight ban in
and over the Darfur region, demanding the
names of Janjaweed militiamen disarmed
and arrested for verification, establishing an
International Commission of Inquiry into
violations of international humanitarian and
human rights laws, and threatening sanc-
tions should the Government of Sudan fail to
fully comply with Security Council Resolu-
tions 1556 and 1564.

(6) United Nations Security Council Reso-
lution 1564 declares that if the Government
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of Sudan ‘‘fails to comply fully” with Secu-
rity Council Resolutions 1556 and 1564, the
Security Council shall consider taking ‘‘ad-
ditional measures” against the Government
of Sudan ‘‘as contemplated in Article 41 of
the Charter of the United Nations, such as
actions to affect Sudan’s petroleum sector or
individual members of the Government of
Sudan, in order to take effective action to
obtain such full compliance and coopera-
tion”.

(7) United Nations Security Council Reso-
lution 1564 also ‘‘welcomes and supports the
intention of the African Union to enhance
and augment its monitoring mission in
Darfur’” and ‘‘urges member states to sup-
port the African Union in these efforts, in-
cluding by providing all equipment,
logistical, financial, material, and other re-
sources necessary to support the rapid ex-
pansion of the African Union Mission”.

(8) On February 1, 2005, the United Nations
released the Report of the International
Commission of Inquiry on Darfur to the
United Nations Secretary-General, dated
January 25, 2005, which stated that,
“[glovernment forces and militias conducted
indiscriminate attacks, including killing of
civilians, torture, enforced disappearances,
destruction of villages, rape and other forms
of sexual violence, pillaging and forced dis-
placement throughout Darfur’, that such
‘“‘acts were conducted on a widespread and
systematic basis, and therefore may amount
to crimes against humanity’’, and that the
“magnitude and large-scale nature of some
crimes against humanity as well as their
consistency over a long period of time, nec-
essarily imply that these crimes result from
a central planning operation’’.

(9) The Report of the International Com-
mission of Inquiry on Darfur to the United
Nations Secretary-General notes that, pursu-
ant to its mandate and in the course of its
work, the UN Commission collected informa-
tion relating to individual perpetrators of
acts constituting ‘‘violations of inter-
national human rights law and international
humanitarian law, including crimes against
humanity and war crimes’ and that the UN
Commission has delivered to the Secretary-
General of the United Nations a sealed file of
those named by the UN Commission with the
recommendation that the ‘‘file be handed
over to a competent Prosecutor’.

SEC. 4. SENSE OF CONGRESS.

It is the sense of Congress that—

(1) the atrocities unfolding in Darfur,
Sudan, have been and continue to be geno-
cide;

(2) the United States should immediately
seek passage at the United Nations Security
Council of a resolution that—

(A) requires member states to freeze the
property and assets of, deny visas to, and
deny entry to—

(i) those named by the UN Commission;

(ii) family members of those named by the
UN Commission; and

(iii) any associates of those named by the
UN Commission to whom assets or property
of those named by the UN Commission were
transferred on or after June 11, 2004;

(B) urges member states to submit to the
Security Council the name of any individual
that the government of any such member
state believes is or has been planning, car-
rying out, responsible for, or otherwise in-
volved in genocide, war crimes, or crimes
against humanity in Darfur, along with evi-
dence supporting such belief so that the Se-
curity Council may consider imposing sanc-
tions described in subparagraph (A) against
those individuals described in such subpara-
graph;

(C) imposes sanctions or additional meas-
ures against the Government of Sudan, in-
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cluding sanctions that will affect the petro-
leum sector in Sudan, individual members of
the Government of Sudan, and entities con-
trolled or owned by officials of the govern-
ment of Sudan or the National Congress
Party in Sudan, that will remain in effect
until such time as—

(i) humanitarian organizations are granted
full, unimpeded access to Darfur;

(ii) the Government of Sudan cooperates
with humanitarian relief efforts, carries out
activities to demobilize and disarm
Janjaweed militias and any other militias
supported or created by the Government of
Sudan, and cooperates fully with efforts to
bring to justice the individuals responsible
for genocide, war crimes, or crimes against
humanity in Darfur;

(iii) the Government of Sudan cooperates
fully with the African Union, the United Na-
tions, and all other observer, monitoring,
and protection missions mandated to operate
in Sudan;

(iv) the Government of Sudan permits the
safe and voluntary return of displaced per-
sons and refugees to their homes and re-
builds the communities destroyed in the vio-
lence in Darfur; and

(v) the Sudan North-South Peace Agree-
ment is fully implemented and a new coali-
tion government is created under such
Agreement;

(D) establishes a military no-fly zone in
Darfur;

(E) supports the expansion of the African
Union force in Darfur so that such force
achieves the size and strength needed to pre-
vent ongoing fighting and violence in Darfur;

(F) urges member states to accelerate as-
sistance to the African Union force in
Darfur;

(G) calls on the Government of Sudan to
cooperate with, and allow unrestricted move-
ment in Darfur by, the African Union force
in the region, international humanitarian
organizations, and United Nations monitors;

(H) extends the embargo of military equip-
ment established by paragraphs 7 through 9
of Security Council Resolution 1556 to in-
clude the prohibition of sale or supply to the
Government of Sudan; and

(I) supports African Union efforts to nego-
tiate peace talks between the Government of
Sudan and rebels in Darfur, calls on the Gov-
ernment of Sudan and rebels in Darfur to
abide by their obligations under the
N’Djamena Ceasefire Agreement of April 8,
2004 and subsequent agreements, and urges
parties to engage in peace talks without pre-
conditions and seek to resolve the conflict;

(3) the United States should work with
other nations to ensure effective efforts to
freeze the property and assets of and deny
visas and entry to—

(A) those named by the UN Commission;

(B) any individuals the United States be-
lieves is or has been planning, carrying out,
responsible for, or otherwise involved in
genocide, war crimes, and crimes against hu-
manity in Darfur;

(C) family members of any person de-
scribed in subparagraphs (A) or (B); and

(D) any associates of any such person to
whom assets or property of such person were
transferred on or after June 11, 2004;

(4) the United States should support ac-
countability through action by the United
Nations Security Council, pursuant to Chap-
ter VII of the Charter of the United Nations,
to ensure the prompt prosecution and adju-
dication in a competent international court
of justice of those named by the UN Commis-
sion;

(5) the United States should not provide as-
sistance to the Government of Sudan, other
than assistance necessary for the implemen-
tation of the Sudan North-South Peace
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Agreement, the support of the southern re-
gional government in Sudan, or for humani-
tarian purposes in Sudan, unless the Presi-
dent certifies and reports to Congress that—

(A) humanitarian organizations are being
granted full, unimpeded access to Darfur and
the Government of Sudan is providing full
cooperation with humanitarian efforts;

(B) concrete, sustained steps are being
taken toward demobilizing and disarming
Janjaweed militias and any other militias
supported or created by the Government of
Sudan;

(C) the Government of Sudan is cooper-
ating fully with efforts to bring to justice
those responsible for genocide, war crimes,
or crimes against humanity in Darfur;

(D) the Government of Sudan cooperates
fully with the African Union, the United Na-
tions, and all other observer, monitoring,
and protection missions mandated to operate
in Sudan;

(E) the Government of Sudan permits the
safe and voluntary return of displaced per-
sons and refugees to their homes and re-
builds the communities destroyed in the vio-
lence in Darfur; and

(F) the Sudan North-South Peace Agree-
ment is fully implemented and a new coali-
tion government is created under such
Agreement;

(6) the President should work with the Af-
rican Union and other international organi-
zations and nations to establish mechanisms
for the enforcement of a no-fly zone in
Darfur;

(7) the African Union should extend its
mandate in Darfur to include the protection
of civilians and proactive efforts to prevent
violence, and member states should support
fully this extension;

(8) the President should accelerate assist-
ance to the African Union force in Darfur
and discussions with the African Union and
the European Union and other supporters of
the African Union force on the needs of such
force, including assistance for housing,
transportation, communications, equipment,
technical assistance such as training and
command and control assistance, and intel-
ligence;

(9) the President should appoint a Presi-
dential Envoy for Sudan—

(A) to support the implementation of the
Sudan North-South Peace Agreement;

(B) to seek ways to bring stability and
peace to Darfur;

(C) to address
Sudan; and

(D) to seek a
throughout Sudan;

(10) United States officials, including the
President, the Secretary of State, and the
Secretary of Defense, should raise the issue
of Darfur in bilateral meetings with officials
from other members of the United Nations
Security Council and relevant countries,
with the aim of passing a United Nations Se-
curity Council resolution described in para-
graph (2) and mobilizing maximum support
for political, financial, and military efforts
to stop the genocide in Darfur;

(11) the Secretary of State should imme-
diately engage in a concerted, sustained
campaign with other members of the United
Nations Security Council and relevant coun-
tries with the aim of achieving the goals de-
scribed in paragraph (10);

(12) the United States fully supports the
Sudan North-South Peace Agreement and
urges the rapid implementation of its terms;
and

(13) the United States condemns attacks on
humanitarian workers and calls on all forces
in Darfur, including forces of the Govern-
ment of Sudan, all militia, and forces of the
Sudan People’s Liberation Army/Movement

instability elsewhere in

comprehensive peace
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and the Justice and Equality Movement, to
refrain from such attacks.
SEC. 5. IMPOSITION OF SANCTIONS.

(a) FREEZING ASSETS.—A?t such time as the
United States has access to the names of
those named by the UN Commission, the
President shall take such action as may be
necessary to immediately freeze the funds
and other assets belonging to anyone so
named, their family members, and any asso-
ciates of those so named to whom assets or
property of those so named were transferred
on or after June 11, 2004, including requiring
that any United States financial institution
holding such funds and assets promptly re-
port those funds and assets to the Office of
Foreign Assets Control.

(b) VISA BAN.—Beginning at such times as
the United States has access to the names of
those named by the UN Commission, the
President shall deny visas and entry to—

(1) those named by the UN Commission;

(2) the family members of those named by
the UN Commission; and

(3) anyone the President determines has
been, is, or may be planning, carrying out,
responsible for, or otherwise involved in
crimes against humanity, war crimes, or
genocide in Darfur, Sudan.

(c) ASSET REPORTING REQUIREMENT.—NOot
later than 14 days after a decision to freeze
the property or assets of, or deny a visa or
entry to, any person under this section, the
President shall report the name of such per-
son to the appropriate congressional com-
mittees.

(d) NOTIFICATION OF WAIVERS OF SANC-
TIONS.—Not later than 30 days before waiving
the provisions of any sanctions currently in
force with regard to Sudan, the President
shall submit to the appropriate congres-
sional committees a report describing the
waiver and the reasons therefor.

SEC. 6. REPORTS TO CONGRESS.

(a) REPORTS ON STABILIZATION IN SUDAN.—

(1) INITIAL REPORT.—Not later than 30 days
after the date of enactment of this Act, the
Secretary of State, in conjunction with the
Secretary of Defense, shall report to the ap-
propriate congressional committees on ef-
forts to deploy an African Union force in
Darfur, the capacity of such force to sta-
bilize Darfur and protect civilians, the needs
of such force to succeed at such mission in-
cluding housing, transportation, communica-
tions, equipment, technical assistance, in-
cluding training and command and control,
and intelligence, current status of United
States and other assistance to the African
Union force, and additional United States as-
sistance needed.

(2) SUBSEQUENT REPORTS.—The Secretary of
State, in conjunction with the Secretary of
Defense, shall submit not less than every 60
days until such time as the President cer-
tifies that the situation in Darfur is stable
and that civilians are no longer in danger
and that the African Union is no longer
needed to prevent a resumption of violence
and attacks against civilians.

(b) REPORT ON THOSE NAMED BY THE UN
COMMISSION.—At such time as the United
States has access to the names of those
named by the UN Commission, the President
shall submit to the appropriate congres-
sional committees a report listing such
names.

(c) REPORTS ON ACCOUNTABILITY.—

(1) IN GENERAL.—No later than 30 days
after the date of enactment of this Act and
every 30 days thereafter, the President shall
submit to the appropriate congressional
committees a report on the status of efforts
in the United Nations Security Council to
ensure prompt prosecution and adjudication
of those named by the UN Commission in a
competent international court of justice.
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(2) CONTENT.—The reports required under
paragraph (1) shall describe—

(A) the status of any relevant resolution
introduced in the United Nations Security
Council;

(B) the policy of the United States with re-
gard to such resolutions;

(C) the status of all possible venues for
prosecution and adjudication of those named
by the UN Commission, including whether
such venues have the jurisdiction, personnel
and assets necessary to promptly prosecute
and adjudicate cases involving such persons;
and

(D) any ongoing or planned United States
or other assistance related to the prosecu-
tion and adjudication of cases involving
those named by the UN Commission.

Mr. BROWNBACK. Mr. President,
today with several bipartisan col-
leagues, Senator CORZINE and I intro-
duced the Darfur Accountability Act of
2005. For nearly a year, this body has
been aware of the ongoing genocide in
Sudan. Last July we declared genocide
in Darfur, followed shortly thereafter
by the same declaration by former Sec-
retary of State Colin Powell. Yet no
punitive measure has been taken by
the international community against
the Government of Sudan for these
egregious human rights violations.
Some sources estimate that as many as
400,000 people have died as a result, and
nearly 2 million have been displaced
from their homes.

Yesterday I spoke on the Senate floor
in an attempt to display the face of
genocide. Photographs of scorched bod-
ies, castrated men, dead children, and
burned villages were provided to me by
Nicholas Kristof of the New York
Times. These photos do nothing less
than display the cruel impunity of
those committing genocide. The haunt-
ing reality is that the international
community has failed on their promise
of ““‘never again.”

The United Nations should take im-
mediate steps to end this genocide and
Kofi Annan should lead the Security
Council to pass a strong, meaningful
resolution that will immediately
change the situation on the ground.
There is no longer an excuse; we must
call this what this is, and we must im-
mediately act to prevent further pil-
laging and death. I have called on
Annan several times to lead or leave.
He should pass a resolution with mech-
anisms to see that the impunity ends
and if he fails to do so, resign in moral
protest at the international commu-
nity’s inaction and complacency.

Our bill, the Darfur Accountability
Act of 2005, calls for several key meas-
ures to be taken, including: a multilat-
eral arms embargo to include the gov-
ernment of Sudan; a no fly zone; multi-
lateral sanctions; targeted sanctions
including travel bans and the freezing
of assets of criminals; accelerated as-
sistance to AU monitoring troops, and
several other items that will secure a
peaceful Darfur.

I encourage my colleagues to join us
in moving this bill through Congress.
We do not have days or weeks to spare
when millions of lives are in jeopardy.
We cannot grant the government of
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Sudan and the janjaweed more time to
execute the African tribes in Darfur. I
look forward to working with Senator
CORZINE and other colleagues to see
passage of this bill immediately.

By Mr. SALAZAR:

S. 496. A bill to provide permanent
funding for the payment in lieu of
taxes program, and for other purposes;
to the Committee on Homeland Secu-
rity and Governmental Affairs.

By Mr. SALAZAR:

S. 497. A Dbill to revitalize our na-
tion’s rural communities by expanding
broadband services; to the Committee
on Finance.

Mr. SALAZAR. Mr. President, I rise
to speak about two bills I am intro-
ducing today and to speak out in sup-
port of rural Colorado and rural Amer-
ica. The two bills—one to increase in-
vestment in broadband technology in
rural areas, and another to perma-
nently fund the payment in lieu of
taxes program—are the first bills I am
introducing as a Senator. I am proud
they are both targeted at rural Colo-
rado.

Over 400 years ago, in 1598, my family
helped found the oldest city in what is
now these United States. They named
the city Santa Fe—the City of Holy
Faith—because they knew the hand of
God would guide them through the
struggles of survival in the ages ahead.

For the next four centuries, that
faith in their future guided them to
overcome extremely painful and chal-
lenging times. As humble and poor
farmers, the circumstances of their
lives forged the priceless and tireless
values of my father Henry and mother
Emma. And they instilled those values
in their children.

My family has now farmed the same
lands in southern Colorado, 110 miles
north of Santa Fe, for almost 150 years.
On that ranch, we did not have a tele-
phone, and the power lines did not
reach us until 1981. Although we were
poor in material goods, we were rich in
spirit. My parents were part of the
World’s ‘‘greatest generation’”—my fa-
ther a proud veteran of World War II
and my mother a proud servant in the
War Department. Although neither had
a college degree, they taught us about
the values and the promise of America.
All eight of their children became first-
generation college graduates, inspired
by their dedication to God, family,
community, and country.

As Colorado’s U.S. Senator, I am
proud of my values and roots in rural
Colorado. Rural America is the heart of
our great Nation.

The values my parents taught me are
the fundamental values that make this
country the place I am privileged to
call home.

Unfortunately, the America where 1
grew up is vanishing, left behind by a
Washington DC that has lost touch
with what is important to the people of
the heartland. I fear that rural Colo-
rado, like the rest of rural America,
has become ‘‘the forgotten America.”
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Rural America has given up its sons
and daughters to the cause of freedom
without hesitation and in numbers
that far exceed its proportion of the
country’s population. It has worked
quietly to put food on our tables, and
remains humbly grounded, seeking nei-
ther praise nor thanks.

Yet when the President reported on
the State of the Union, there was not a
word on the state of the more than
3,000 counties that make up rural
America—not a word. And in the ad-
ministration’s budget, the programs
and investments vital to those commu-
nities—PILT, block grants, conserva-
tion programs, investments in animal
and food safety, and investments in
technology, schools and law enforce-
ment—were drastically cut.

Last week, I traveled nearly 2,000
miles to every corner of Colorado and
convened 17 meetings with elected offi-
cials representing Colorado’s 64 coun-
ties.

In those meetings, I heard the state
of rural America in the words of the
people who are fighting for their fami-
lies everyday.

The state of rural America is sadly
the state of the forgotten America.

In rural Colorado, residents face
lower incomes and are far more likely
to be unemployed than people in urban
and suburban areas.

In Crowley County, east of Pueblo,
there is only one nurse practitioner to
serve a county of nearly 6,000 people. If
you get sick in Crowley County, you
have three choices: wait, go to the
emergency room, or hope you get bet-
ter.

In Routt County, veterans have to
travel nearly 200 miles to Grand Junc-
tion to see a doctor in the VA clinic. A
few months ago, there was no waiting
list to see a doctor. Now, there’s a
waiting list of 400, which means vet-
erans in western Colorado wait 5
months to see a doctor.

The Dolores County Sheriff, Jerry
Martin, has to make hiring decisions
based not on public security demands
but on the ability of his department to
provide health care to the prospective
employee. Health care premiums have
risen 20 percent every year the last 3
years in Dolores County.

Across the State, people told me that
their health care premiums dwarf their
mortgage payments because in many
cases they pay over $1,000 per month
for health insurance for their families.

Between 1996 and 2000, one in three of
our rural schools saw its enrollment
drop more than 10 percent.

Though they continue to excel on
State tests, too many of our rural
schools have been forced to divert valu-
able resources to fulfill the unfunded
mandates of No Child Left Behind.

In Kiowa, Moffat, and Custer Coun-
ties, our teachers are paid much less
than teachers in the big cities. In Kit
Carson County, where teachers some-
times teach two and three subjects,
only half of our teachers right now
would meet new Federal standards re-
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quiring them to be certified for each
subject.

And in the town of Rico, half of Main
Street is boarded up: there’s a liquor
store, but not much else. According to
the Kansas City Federal Reserve Bank,
that may be part of a larger trend:
Main Street in rural Colorado is losing
its storefronts at an alarming rate.

Compare those needs to the budget
the Administration recently proposed.

While we are facing a shortage of
qualified and trained health care em-
ployees, the administration budget this
year cut health professions training by
almost two thirds, $290 million.

While our State tries to deal with a
devastating budget crisis, the Adminis-
tration dramatically reduced funding
for the Community Development Block
Grants on which towns, from Greeley
to Grand Junction to Denver, depend.

For the fifth year in a row, the Ad-
ministration’s budget fails to fulfill
the funding promises made in the No
Child Left Behind law, but still heaps
mandates on local schools.

Moreover, the proposed budget elimi-
nates low-interest loans for students
who have the grades but can’t afford to
g0 to college and eliminates funding
for vocational training that many
rural Colorado students use.

The proposed budget cuts $250 million
from one of the most successful small
business investment programs and
decimates USDA investments in rural
economic development.

While we combat methamphetamine
production and invest precious re-
sources in meth lab clean up, the budg-
et cuts Safe and Drug Free School
grants, the COPS program by nearly
$500 million, and State and local home-
land security training programs by 60
percent.

I want to propose two small steps in
my effort to reinvest in rural America.
In coming months I intend to introduce
measures to strengthen rural law en-
forcement, revitalize rural health care,
invest in Main Street, strengthen rural
education, help ensure efficient and eq-
uitable sharing of water resources and
underscore the values that shape every
rural community in Colorado.

The first bill is on the PILT program.
I know that education in rural America
is funded through a variety of means,
including through resources passed to
rural counties through the Payment in
Lieu of Taxes program.

The idea behind the PILT program is
simple. It makes sure that local com-
munities in States like Colorado—
States that have seen large parts of
land set aside by the Federal Govern-
ment for public use—do not lose valu-
able resources from foregone property
taxes. Those resources fund programs
from education to law enforcement.

Unfortunately, this year the adminis-
tration’s budget is again proposing to
cut that funding. Thanks to the efforts
of my Democratic and Republican col-
leagues, such as Senator BINGAMAN,
some of that funding has been won
back over the last several years, and I
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am hopeful we will do so again this
year.

But our local communities should
not have to wait and wonder every year
whether their resources for schools,
roads and law enforcement will make it
into the budget, and that is why I am
introducing a bill to make permanent
the funding for the payment in lieu of
taxes program.

I am also introducing a bill to in-
crease investment in broadband tech-
nology in rural communities. Bringing
broadband to our rural schools will
give our students there access to tech-
nology that millions of other students
take for granted. With broadband will
come world class research and access
to AP courses at Colorado’s univer-
sities. And with broadband we will see
the economic development for which
rural Colorado has been waiting.

The benefits of this investment do
not stop in education and business.
Telehealth is increasingly vital in
rural Colorado, held back in some cases
by the lack of investment in infra-
structure. That same infrastructure
limits investment opportunities in
rural communities.

With this bill I am building on the
hard work of others and saying that it
is long past time for us to invest in the
world class broadband that rural com-
munities need and are right to expect.
My bill does that in three ways.

First, it will establish our Nation’s
first Rural Broadband Office to coordi-
nate all Federal Government resources
as they relate to broadband.

Second, it will help broadband pro-
viders Kkeep pace with our rapidly
changing technology.

And third, it calls on the Congress to
live up to its responsibility to fully
fund rural utilities.

It has been a long road that has car-
ried me from that ranch in the San
Luis Valley, growing up as one of eight
siblings and proudly attending college
and law school before having the privi-
lege to serve in U.S. Senate.

In all of this, I have never forgotten
where I come from. In my office, I have
a sign on my desk that reads ‘‘No
Farms, No Food.” Every day I look at
it, and I am reminded of just how de-
pendent we are on the people of rural
Colorado, and in rural communities all
across America.

At a meeting with leaders from Colo-
rado’s farmer and rancher community
last month, a wheat farmer from
southeastern Colorado told me this:
‘““Senator, you’d never believe how
many farmers refuse to go to the doc-
tor when they get sick. It’s not that
they aren’t really sick. It’s that they
can’t afford the doctor.”

Unfortunately, Mr. President, I do
believe that wheat farmer, and I know
rural America needs our help.

In America, the most powerful, pros-
perous, idealistic country the world
has ever known, we can do better.

And protecting that way of life—in
our churches and town halls, Main
Streets and living rooms, ranches and

CONGRESSIONAL RECORD — SENATE

independent drug stores—demands it.
Together, we can make sure that no
one anywhere in this country feels that
he is part of a ‘‘Forgotten America”
any longer.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. CORZINE. Mr. President, I con-
gratulate my colleague from Colorado.
His maiden speech was as brilliant as
his life has been. It is an honor to serve
with him, when I think about the story
of his family and its presence and con-
tribution to this country and the power
with which he speaks for those he rep-
resents in rural America. This will be
one of many speeches that make a
great impact on our country. I am hon-
ored to serve with him and congratu-
late him on his initial voyage.

Mr. SALAZAR. Mr. President, I ap-
preciate the comments from the Sen-
ator from New Jersey.

I ask unanimous consent that the
text of the bills be printed in the
RECORD.

There being no objection, the bills
were ordered to be printed in the
RECORD, as follows:

S. 496

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “PILT and
Refuge Revenue Sharing Permanent Funding
Act”.

SEC. 2. PERMANENT FUNDING.

(a) PAYMENTS IN LIEU OF TAXES.—

(1) IN GENERAL.—Section 6906 of title 31,
United States Code, is amended to read as
follows:

“§6906. Funding

“For fiscal year 2006 and each fiscal year
thereafter, amounts authorized under this
chapter shall be made available to the Sec-
retary of the Interior, out of any amounts in
the Treasury not otherwise appropriated and
without further appropriation, for obligation
or expenditure in accordance with this chap-
ter.”.

(2) CONFORMING AMENDMENT.—The table of
sections for chapter 69 of title 31, United
States Code, is amended by striking the item
relating to section 6906 and inserting the fol-
lowing:
¢6906. Funding.”’.

(b) REFUGE REVENUE SHARING.—Section
401(d) of the Act of June 15, 1935 (16 U.S.C.
715s(d)) is amended—

(1) by striking “‘If the net receipts’” and in-
serting the following:

‘(1) If the net receipts’’; and

(2) by adding at the end the following:

‘“(2) For fiscal year 2006 and each fiscal
year thereafter, the amount made available
under paragraph (1) shall be made available
to the Secretary, out of any funds in the
Treasury not otherwise appropriated and
without further appropriation, for obligation
or expenditure in accordance with this sec-
tion.”.

S. 497

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Broadband
Rural Revitalization Act of 2005,

SEC. 2. RURAL BROADBAND OFFICE.

(a) ESTABLISHMENT.—There is established
within the Department of Commerce, the
Rural Broadband Office.
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(b) DuTIES.—The Office shall coordinate all
Federal Government resources as they relate
to the expansion of broadband technology
into rural areas.

(c) REPORT.—Not later than 1 year after
the date of the enactment of this Act, and
annually thereafter, the Rural Broadband Of-
fice shall submit a report to the Congress
that—

(1) assesses the availability of, and access
to, broadband technology in rural areas;

(2) estimates the number of individuals
using broadband technology in rural areas;

(3) estimates the unmet demand for
broadband technology in rural areas; and

(4) sets forth a strategic plan to meet the
demand described in paragraph (3).

SEC. 3. FULL FUNDING FOR RURAL BROADBAND
SERVICES.

It is the sense of Congress that the loan
program established in section 4 of the Rural
Electrification Act of 1936 (7 U.S.C. 901 et
seq.), which is essential to the economic
well-being of small telecommunications pro-
viders and to the quality of life for all rural
residents, be funded fully.

SEC. 4. EXPENSING OF BROADBAND INTERNET
ACCESS EXPENDITURES FOR RURAL
COMMUNITIES.

(a) IN GENERAL.—Part VI of subchapter B
of chapter 1 of the Internal Revenue Code of
1986 (relating to itemized deductions for indi-
viduals and corporations) is amended by in-
serting after section 190 the following new
section:
“SEC. 191. BROADBAND EXPENDITURES FOR
RURAL COMMUNITIES.

‘‘(a) TREATMENT OF EXPENDITURES.—

‘(1) IN GENERAL.—A taxpayer may elect to
treat any qualified broadband expenditure
which is paid or incurred by the taxpayer as
an expense which is not chargeable to capital
account. Any expenditure which is so treated
shall be allowed as a deduction.

‘(2) ELECTION.—An election under para-
graph (1) shall be made at such time and in
such manner as the Secretary may prescribe
by regulation.

“(b) QUALIFIED BROADBAND EXPENDI-
TURES.—For purposes of this section—

(1 IN GENERAL.—The term ‘qualified
broadband expenditure’ means, with respect
to any taxable year, any direct or indirect
costs incurred and properly taken into ac-
count with respect to—

‘‘(A) the purchase or installation of quali-
fied equipment (including any upgrades
thereto), and

‘““(B) the connection of such qualified
equipment to any qualified subscriber.

‘(2) CERTAIN SATELLITE EXPENDITURES EX-
CLUDED.—Such term shall not include any
costs incurred with respect to the launching
of any satellite equipment.

‘(3) LEASED EQUIPMENT.—Such term shall
include so much of the purchase price paid
by the lessor of qualified equipment subject
to a lease described in subsection (¢)(2)(B) as
is attributable to expenditures incurred by
the lessee which would otherwise be de-
scribed in paragraph (1).

“(c) WHEN EXPENDITURES TAKEN INTO AcC-
COUNT.—For purposes of this section—

‘(1) IN GENERAL.—Qualified broadband ex-
penditures with respect to qualified equip-
ment shall be taken into account with re-
spect to the first taxable year in which—

““(A) current generation broadband services
are provided through such equipment to
qualified subscribers, or

‘“(B) next generation broadband services
are provided through such equipment to
qualified subscribers.

¢“(2) LIMITATION.—

“(A) IN GENERAL.—Qualified expenditures
shall be taken into account under paragraph
(1) only with respect to qualified equip-
ment—
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‘(i) the original use of which commences
with the taxpayer, and

‘‘(ii) which is placed in service, after the
date of the enactment of this Act.

‘“(B) SALE-LEASEBACKS.—For purposes of
subparagraph (A), if property—

‘(i) is originally placed in service after the
date of the enactment of this Act by any per-
son, and

‘‘(ii) sold and leased back by such person
within 3 months after the date such property
was originally placed in service, such prop-
erty shall be treated as originally placed in
service not earlier than the date on which
such property is used under the leaseback re-
ferred to in clause (ii).

“(d) SPECIAL ALLOCATION RULES.—

(1) CURRENT GENERATION BROADBAND SERV-
ICES.—For purposes of determining the
amount of qualified broadband expenditures
under subsection (a)(1) with respect to quali-
fied equipment through which current gen-
eration broadband services are provided, if
the qualified equipment is capable of serving
both qualified subscribers and other sub-
scribers, the qualified broadband expendi-
tures shall be multiplied by a fraction—

‘“(A) the numerator of which is the sum of
the number of potential qualified subscribers
within the rural areas which the equipment
is capable of serving with current generation
broadband services, and

‘(B) the denominator of which is the total
potential subscriber population of the area
which the equipment is capable of serving
with current generation broadband services.

‘(2) NEXT GENERATION BROADBAND SERV-
ICES.—For purposes of determining the
amount of qualified broadband expenditures
under subsection (a)(1) with respect to quali-
fied equipment through which next genera-
tion broadband services are provided, if the
qualified equipment is capable of serving
both qualified subscribers and other sub-
scribers, the qualified expenditures shall be
multiplied by a fraction—

‘“(A) the numerator of which is the sum
of—

‘(i) the number of potential qualified sub-
scribers within the rural areas, plus

‘‘(ii) the number of potential qualified sub-
scribers within the area consisting only of
residential subscribers not described in
clause (i), which the equipment is capable of
serving with next generation broadband serv-
ices, and

‘(B) the denominator of which is the total
potential subscriber population of the area
which the equipment is capable of serving
with next generation broadband services.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) ANTENNA.—The term ‘antenna’ means
any device used to transmit or receive sig-
nals through the electromagnetic spectrum,
including satellite equipment.

‘(2) CABLE OPERATOR.—The term ‘cable op-
erator’ has the meaning given such term by
section 602(5) of the Communications Act of
1934 (47 U.S.C. 522(5)).

“(3) COMMERCIAL MOBILE SERVICE CAR-
RIER.—The term ‘commercial mobile service
carrier’ means any person authorized to pro-
vide commercial mobile radio service as de-
fined in section 20.3 of title 47, Code of Fed-
eral Regulations.

¢“(4) CURRENT GENERATION BROADBAND SERV-
ICE.—The term ‘current generation
broadband service’ means the transmission
of signals at a rate of at least 1,000,000 bits
per second to the subscriber and at least
128,000 bits per second from the subscriber.

¢(6) MULTIPLEXING OR DEMULTIPLEXING.—
The term ‘multiplexing’ means the trans-
mission of 2 or more signals over a single
channel, and the term ‘demultiplexing’
means the separation of 2 or more signals
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previously combined by compatible multi-
plexing equipment.

‘(6) NEXT GENERATION BROADBAND SERV-
ICE.—The term ‘next generation broadband
service’ means the transmission of signals at
a rate of at least 22,000,000 bits per second to
the subscriber and at least 5,000,000 bits per
second from the subscriber.

“(7) NONRESIDENTIAL  SUBSCRIBER.—The
term ‘nonresidential subscriber’ means any
person who purchases broadband services
which are delivered to the permanent place
of business of such person.

‘(8) OPEN VIDEO SYSTEM OPERATOR.—The
term ‘open video system operator’ means
any person authorized to provide service
under section 6563 of the Communications Act
of 1934 (47 U.S.C. 573).

“(9) OTHER WIRELESS CARRIER.—The term
‘other wireless carrier’ means any person
(other than a telecommunications carrier,
commercial mobile service carrier, cable op-
erator, open video system operator, or sat-
ellite carrier) providing current generation
broadband services or next generation
broadband service to subscribers through the
radio transmission of energy.

‘(10) PACKET SWITCHING.—The term ‘packet
switching’ means controlling or routing the
path of any digitized transmission signal
which is assembled into packets or cells.

‘“(11) PROVIDER.—The term ‘provider’
means, with respect to any qualified equip-
ment—

‘‘(A) a cable operator,

‘“(B) a commercial mobile service carrier,

‘“(C) an open video system operator,

‘(D) a satellite carrier,

“(E) a telecommunications carrier,

‘“(F) any other wireless carrier, providing
current generation broadband services or
next generation broadband services to sub-
scribers through such qualified equipment;
or

‘(G) any carrier or operator using any
other technology.

‘“(12) PROVISION OF SERVICES.—A provider
shall be treated as providing services to 1 or
more subscribers if—

““(A) such a subscriber has been passed by
the provider’s equipment and can be con-
nected to such equipment for a standard con-
nection fee,

‘“(B) the provider is physically able to de-
liver current generation broadband services
or next generation broadband services, as ap-
plicable, to such a subscriber without mak-
ing more than an insignificant investment
with respect to such subscriber,

“(C) the provider has made reasonable ef-
forts to make such subscribers aware of the
availability of such services,

‘(D) such services have been purchased by
1 or more such subscribers, and

‘‘(E) such services are made available to
such subscribers at average prices com-
parable to those at which the provider makes
available similar services in any areas in
which the provider makes available such
services.

¢“(13) QUALIFIED EQUIPMENT.—

“(A) IN GENERAL.—The term ‘qualified
equipment’ means equipment which provides
current generation broadband services or
next generation broadband services—

‘(i) at least a majority of the time during
periods of maximum demand to each sub-
scriber who is utilizing such services, and

‘“(ii) in a manner substantially the same as
such services are provided by the provider to
subscribers through equipment with respect
to which no deduction is allowed under sub-
section (a)(1).

¢(B) ONLY CERTAIN INVESTMENT TAKEN INTO
ACCOUNT.—Except as provided in subpara-
graph (C) or (D), equipment shall be taken
into account under subparagraph (A) only to
the extent it—
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‘(i) extends from the last point of switch-
ing to the outside of the unit, building,
dwelling, or office owned or leased by a sub-
scriber in the case of a telecommunications
carrier,

‘‘(ii) extends from the customer side of the
mobile telephone switching office to a trans-
mission/receive antenna (including such an-
tenna) owned or leased by a subscriber in the
case of a commercial mobile service carrier,

‘“(iii) extends from the customer side of the
headend to the outside of the unit, building,
dwelling, or office owned or leased by a sub-
scriber in the case of a cable operator or
open video system operator, or

‘“(iv) extends from a transmission/receive
antenna (including such antenna) which
transmits and receives signals to or from
multiple subscribers, to a transmission/re-
ceive antenna (including such antenna) on
the outside of the unit, building, dwelling, or
office owned or leased by a subscriber in the
case of a satellite carrier or other wireless
carrier, unless such other wireless carrier is
also a telecommunications carrier.

¢(C) PACKET SWITCHING EQUIPMENT.—Pack-
et switching equipment, regardless of loca-
tion, shall be taken into account under sub-
paragraph (A) only if it is deployed in con-
nection with equipment described in sub-
paragraph (B) and is uniquely designed to
perform the function of packet switching for
current generation broadband services or
next generation broadband services, but only
if such packet switching is the last in a se-
ries of such functions performed in the trans-
mission of a signal to a subscriber or the
first in a series of such functions performed
in the transmission of a signal from a sub-
scriber.

‘(D) MULTIPLEXING AND DEMULTIPLEXING
EQUIPMENT.—Multiplexing and demultiplex-
ing equipment shall be taken into account
under subparagraph (A) only to the extent it
is deployed in connection with equipment de-
scribed in subparagraph (B) and is uniquely
designed to perform the function of multi-
plexing and demultiplexing packets or cells
of data and making associated application
adaptions, but only if such multiplexing or
demultiplexing equipment is located between
packet switching equipment described in
subparagraph (C) and the subscriber’s prem-
ises.

‘(14) QUALIFIED SUBSCRIBER.—The term
‘qualified subscriber’ means—

“‘(A) with respect to the provision of cur-
rent generation broadband services—

‘(i) any nonresidential subscriber main-
taining a permanent place of business in a
rural area, or

‘(i) any residential subscriber residing in
a dwelling located in a rural area which is
not a saturated market, and

‘(B) with respect to the provision of next
generation broadband services—

‘(i) any nonresidential subscriber main-
taining a permanent place of business in a
rural area, or

‘“(ii) any residential subscriber.

¢“(15) RESIDENTIAL SUBSCRIBER.—The term
‘residential subscriber’ means any individual
who purchases broadband services which are
delivered to such individual’s dwelling.

‘(16) RURAL AREA.—The term ‘rural area’
means any census tract which—

““(A) is not within 5 miles of any incor-
porated or census designated place con-
taining more than 25,000 people, and

‘(B) is not within a county or county
equivalent which has an overall population
density of more than 500 people per square
mile of land.

“‘(17) RURAL SUBSCRIBER.—The term ‘rural
subscriber’ means any residential subscriber
residing in a dwelling located in a rural area
or nonresidential subscriber maintaining a
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permanent place of business located in a
rural area.

‘‘(18) SATELLITE CARRIER.—The term ‘sat-
ellite carrier’ means any person using the fa-
cilities of a satellite or satellite service li-
censed by the Federal Communications Com-
mission and operating in the Fixed-Satellite
Service under part 25 of title 47 of the Code
of Federal Regulations or the Direct Broad-
cast Satellite Service under part 100 of title
47 of such Code to establish and operate a
channel of communications for distribution
of signals, and owning or leasing a capacity
or service on a satellite in order to provide
such point-to-multipoint distribution.

‘“(19) SATURATED MARKET.—The term ‘satu-
rated market’ means any census tract in
which, as of the date of the enactment of
this section—

““(A) current generation broadband services
have been provided by a single provider to 85
percent or more of the total number of po-
tential residential subscribers residing in
dwellings located within such census tract,
and

“(B) such services can be utilized—

‘(i) at least a majority of the time during
periods of maximum demand by each such
subscriber who is utilizing such services, and

‘“(ii) in a manner substantially the same as
such services are provided by the provider to
subscribers through equipment with respect
to which no deduction is allowed under sub-
section (a)(1).

‘“(20) SUBSCRIBER.—The term ‘subscriber’
means any person who purchases current
generation broadband services or next gen-
eration broadband services.

¢(21) TELECOMMUNICATIONS CARRIER.—The
term ‘telecommunications carrier’ has the
meaning given such term by section 3(44) of
the Communications Act of 1934 (47 U.S.C.
153(44)), but—

““(A) includes all members of an affiliated
group of which a telecommunications carrier
is a member, and

‘(B) does not include a commercial mobile
service carrier.

¢“(22) TOTAL POTENTIAL SUBSCRIBER POPU-
LATION.—The term ‘total potential sub-
scriber population’ means, with respect to
any area and based on the most recent cen-
sus data, the total number of potential resi-
dential subscribers residing in dwellings lo-
cated in such area and potential nonresiden-
tial subscribers maintaining permanent
places of business located in such area.

““(f) SPECIAL RULES.—

‘(1) PROPERTY USED OUTSIDE THE UNITED
STATES, ETC., NOT QUALIFIED.—No expendi-
tures shall be taken into account under sub-
section (a)(1) with respect to the portion of
the cost of any property referred to in sec-
tion 50(b) or with respect to the portion of
the cost of any property specified in an elec-
tion under section 179.

¢“(2) BASIS REDUCTION.—

‘““(A) IN GENERAL.—For purposes of this
title, the basis of any property shall be re-
duced by the portion of the cost of such prop-
erty taken into account under subsection
(a)@).

‘“(B) ORDINARY INCOME RECAPTURE.—For
purposes of section 1245, the amount of the
deduction allowable under subsection (a)(1)
with respect to any property which is of a
character subject to the allowance for depre-
ciation shall be treated as a deduction al-
lowed for depreciation under section 167.

‘“(3) COORDINATION WITH SECTION 38.—No
credit shall be allowed under section 38 with
respect to any amount for which a deduction
is allowed under subsection (a)(1).”.

(b) SPECIAL RULE FOR MUTUAL OR COOPERA-
TIVE TELEPHONE COMPANIES.—Section 512(b)
(relating to modifications) is amended by
adding at the end the following new para-
graph:
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¢“(18) SPECIAL RULE FOR MUTUAL OR COOPER-
ATIVE TELEPHONE COMPANIES.—A mutual or
cooperative telephone company which for
the taxable year satisfies the requirements
of section 501(c)(12)(A) may elect to reduce
its unrelated business taxable income for
such year, if any, by an amount that does
not exceed the qualified broadband expendi-
tures which would be taken into account
under section 191 for such year by such com-
pany if such company was not exempt from
taxation. Any amount which is allowed as a
deduction under this paragraph shall not be
allowed as a deduction under section 191 and
the basis of any property to which this para-
graph applies shall be reduced under section
1016(a)(32).”".

(c) CONFORMING AMENDMENTS.—

(1) Section 263(a)(1) of the Internal Rev-
enue Code of 1986 (relating to capital expend-
itures) is amended by striking ‘‘or’” at the
end of subparagraph (H), by striking the pe-
riod at the end of subparagraph (I) and in-
serting ¢, or”’, and by adding at the end the
following new subparagraph:

‘“(J) expenditures for which a deduction is
allowed under section 191.”.

(2) Section 1016(a) of such Code is amended
by striking ‘‘and” at the end of paragraph
(30), by striking the period at the end of
paragraph (31) and inserting ‘¢, and”’, and by
adding at the end the following new para-
graph:

‘“(32) to the extent provided in section
191(£)(2).”.

(3) The table of sections for part VI of sub-
chapter A of chapter 1 of such Code is
amended by inserting after the item relating
to section 190 the following new item:

‘“Sec. 191. Broadband expenditures for rural
communities.”.

(d) DESIGNATION OF CENSUS TRACTS.—

(1) IN GENERAL.—The Secretary of the
Treasury shall, not later than 90 days after
the date of the enactment of this Act, des-
ignate and publish those census tracts meet-
ing the criteria described in paragraphs (16)
and (22) of section 191(e) of the Internal Rev-
enue Code of 1986 (as added by this section).
In making such designations, the Secretary
of the Treasury shall consult with such other
departments and agencies as the Secretary
determines appropriate.

(2) SATURATED MARKET.—

(A) IN GENERAL.—For purposes of desig-
nating and publishing those census tracts
meeting the criteria described in subsection
(e)(19) of such section 191—

(i) the Secretary of the Treasury shall pre-
scribe not later than 30 days after the date of
the enactment of this Act the form upon
which any provider which takes the position
that it meets such criteria with respect to
any census tract shall submit a list of such
census tracts (and any other information re-
quired by the Secretary) not later than 60
days after the date of the publication of such
form, and

(ii) the Secretary of the Treasury shall
publish an aggregate list of such census
tracts and the applicable providers not later
than 30 days after the last date such submis-
sions are allowed under clause (i).

(B) NO SUBSEQUENT LISTS REQUIRED.—The
Secretary of the Treasury shall not be re-
quired to publish any list of census tracts
meeting such criteria subsequent to the list
described in subparagraph (A)(ii).

(e) OTHER REGULATORY MATTERS.—

(1) PROHIBITION.—No Federal or State agen-
cy or instrumentality shall adopt regula-
tions or ratemaking procedures that would
have the effect of eliminating or reducing
any deduction or portion thereof allowed
under section 191 of the Internal Revenue
Code of 1986 (as added by this section) or oth-
erwise subverting the purpose of this section.

March 2, 2005

(2) TREASURY REGULATORY AUTHORITY.—It
is the intent of Congress in providing the
election to deduct qualified broadband ex-
penditures under section 191 of the Internal
Revenue Code of 1986 (as added by this sec-
tion) to provide incentives for the purchase,
installation, and connection of equipment
and facilities offering expanded broadband
access to the Internet for users in certain
rural areas of the United States, as well as
to residential users nationwide, in a manner
that maintains competitive neutrality
among the various classes of providers of
broadband services. Accordingly, the Sec-
retary of the Treasury shall prescribe such
regulations as may be necessary or appro-
priate to carry out the purposes of section
191 of such Code, including—

(A) regulations to determine how and when
a taxpayer that incurs qualified broadband
expenditures satisfies the requirements of
section 191 of such Code to provide
broadband services, and

(B) regulations describing the information,
records, and data taxpayers are required to
provide the Secretary to substantiate com-
pliance with the requirements of section 191
of such Code.

(f) NO IMPLICATION REGARDING THE NEED
FOR NEXT GENERATION INCENTIVE IN URBAN
AREAS.—Nothing in this section shall be con-
strued to imply that an incentive for next
generation broadband is not needed in urban
areas.

(g) EFFECTIVE DATE.—The amendments
made by this section shall apply to expendi-
tures incurred after the date of the enact-
ment of this Act and before the date which is
12 months after the date of the enactment of
this Act.

By Mr. BURR (for himself, Ms.
LANDRIEU, and Mr. LOTT):

S. 498. A bill to provide for expansion
of electricity transmission networks in
order to support competitive elec-
tricity markets, to ensure reliability of
electric service, to modernize regula-
tion and for other purposes; to the
Committee on Energy and Natural Re-
sources.

Mr. BURR. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 498

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “‘Interstate Transmission Act of 2005".

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Findings.
TITLE - RELIABLE AND ECONOMIC
TRANSMISSION INFRASTRUCTURE
Sec. 101. Transmission infrastructure invest-
ment.

Sec. 102. Open nondiscriminatory access.

Sec. 103. Electric transmission property
treated as 15-year property.

Sec. 104. Disposition of property.

Sec. 105. Electric reliability standards.
TITLE II—PROTECTING RETAIL
CONSUMERS

Sec. 201. Native load service obligation.
Sec. 202. Voluntary transmission pricing
plans.
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TITLE III—VOLUNTARY PARTICIPATION
IN REGIONAL TRANSMISSION ORGANI-
ZATIONS

Sec. 301. Promotion of voluntary develop-

ment of regional transmission
organizations, independent
transmission providers, and
similar organizations.

SEC. 2. FINDINGS.

Congress finds that—

(1) transmission networks are the back-
bone of reliable delivery of electric energy
and competitive wholesale power markets;

(2) the expansion, enhancement, and im-
provement of transmission facilities, and
rules of the road for using the facilities, are
necessary to maintain and improve the reli-
ability of electric service and to enhance
competitive wholesale markets across the
United States and competitive retail mar-
kets that have been adopted by nearly the
States;

(3) to ensure reliable and efficient expan-
sion, enhancement, and improvement of
transmission facilities, the economics of the
business of electric transmission and the
Federal regulatory structures applicable to
the facilities must be improved;

(4) Federal electricity regulatory policy
should benefit consumers by providing incen-
tives for infrastructure improvement and by
removing barriers to efficient competition,
and not be dictated by the imposition of
market structures or costly mandates;

(5) slow, burdensome, or duplicative re-
views of utility mergers are a disincentive to
the efficient disposition of utility assets
needed to ensure a reliable and efficient in-
frastructure;

(6) since efficient competition requires ac-
curate price signals that reflect cost causa-
tion, parties that benefit from transmission
upgrades should be required to pay for the
upgrades;

(7) Federal regulation should not override
the interests of local consumers or State
laws that ensure reliable service and ade-
quate transmission capacity to serve con-
sumers;

(8) in regions where the formation of re-
gional transmission organizations or similar
entities have been formed voluntarily with
oversight or approval by States, the Federal
Energy Regulatory Commission should have
clear authority to approve applications for
the organizations that are consistent with
the Federal Power Act (16 U.S.C. 791a et
seq.);

(9) the States and electricity consumers in
each region of the United States, and not the
Federal Government, are in the best position
to determine how the electric power systems
serving their regions should be structured,
including whether Regional Transmission
Organization formation, traditional vertical
integration, or other structures are cost ef-
fective for their region; and

(10) mandatory reliability rules, developed
and enforced by a self-regulating electric re-
liability organization, are a vital component
of a comprehensive policy to ensure a robust
and reliable electricity grid.

TITLE I—RELIABLE AND ECONOMIC
TRANSMISSION INFRASTRUCTURE
SEC. 101. TRANSMISSION INFRASTRUCTURE IN-

VESTMENT.

Part II of the Federal Power Act (16 U.S.C.
824 et seq.) is amended by adding at the end
the following:

“SEC. 215. TRANSMISSION INFRASTRUCTURE IN-

VESTMENT.

‘‘(a) RULEMAKING REQUIREMENT.—Within 1
year after the enactment of this section, the
Commission shall establish, by rule, incen-
tive-based (including, but not limited to per-
formance-based) rate treatments for the
transmission of electric energy in interstate
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commerce by any public utility for the pur-
pose of benefitting consumers by ensuring
reliability and reducing the cost of delivered
power by reducing transmission congestion.
Such rule shall—

‘(1) promote reliable and economically ef-
ficient transmission and generation of elec-
tricity by promoting capital investment in
the enlargement, improvement, maintenance
and operation of facilities for the trans-
mission of electric energy in interstate com-
merce;

‘“(2) provide a return on equity, determined
using a variety of reasonable valuation
methodologies, that attracts new investment
in transmission facilities (including related
transmission technologies);

““(3) encourage deployment of transmission
technologies and other measures to increase
the capacity and efficiency of existing trans-
mission facilities and improve the operation
of such facilities;

‘“(4) allow recovery of all prudently in-
curred costs necessary to comply with man-
datory reliability standards issued pursuant
to section 216 of this Act;

‘“(5) allow a current return in rates for con-
struction work in progress for transmission
facilities and full recovery of prudently in-
curred costs for constructing transmission
facilities;

‘“(6) allow the use of formula transmission
rates;

‘(7) allow rates of return that do not vary
with capital structure; and

‘(8) allow a maximum 15-year accelerated
depreciation on new transmission facilities
for rate treatment purposes.

‘‘(b) ADDITIONAL INCENTIVES FOR RTO PAR-
TICIPATION.—In the rule issued under this
section, the Commission shall, to the extent
within its jurisdiction, provide for incentives
to each transmitting utility or electric util-
ity that joins a Regional Transmission Orga-
nization or Independent System Operator.
Incentives provided by the Commission pur-
suant to such rule shall include—

‘(1) recovery of all prudently incurred
costs to develop and participate in any pro-
posed or approved RTO, ISO, or independent
transmission company;

‘“(2) recovery of all costs previously ap-
proved by a State commission which exer-
cised jurisdiction over the transmission fa-
cilities prior to the utility’s participation in
the RTO or ISO, including costs necessary to
honor preexisting transmission service con-
tracts, in a manner which does not reduce
the revenues the utility receives for trans-
mission services for a reasonable transition
period after the utility joins the RTO or ISO;
and

‘“(8) recovery as an expense in rates of the
costs prudently incurred to conduct trans-
mission planning and reliability activities,
including the costs of participating in RTO,
ISO and other regional planning activities
and design, study and other precertification
costs involved in seeking permits and ap-
provals for proposed transmission facilities.

The Commission shall ensure that any costs
recoverable pursuant to this subsection may
be recovered by such utility through the
transmission rates charged by such utility or
through the transmission rates charged by
the RTO or ISO that provides transmission
service to such utility.

“(c) JUST AND REASONABLE RATES.—AIll
rates approved under the rules adopted pur-
suant to this section, including any revisions
to such rules, are subject to the requirement
of sections 205 and 206 that all rates, charges,
terms, and conditions be just and reasonable
and not unduly discriminatory or pref-
erential.”’.
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SEC. 102. OPEN NONDISCRIMINATORY ACCESS.

Part II of the Federal Power Act (16 U.S.C.
824 et seq.) is amended by inserting after sec-
tion 211 the following new section:

“SEC. 211A. OPEN ACCESS BY UNREGULATED
TRANSMITTING UTILITIES.

‘‘(a) TRANSMISSION SERVICES.—Subject to
section 212(h), the Commission may, by rule
or order, require an unregulated transmit-
ting utility to provide transmission serv-
ices—

‘(1) at rates that are comparable to those
that the unregulated transmitting utility
charges itself; and

‘(2) on terms and conditions (not relating
to rates) that are comparable to those under
which such unregulated transmitting utility
provides transmission services to itself and
that are not unduly discriminatory or pref-
erential.

‘“(b) EXEMPTION.—The Commission shall
exempt from any rule or order under this
section any unregulated transmitting utility
that—

‘(1) sells no more than 4,000,000 megawatt
hours of electricity per year; or

‘“(2) does not own or operate any trans-
mission facilities that are necessary for op-
erating an interconnected transmission sys-
tem (or any portion thereof); or

“(3) meets other criteria the Commission
determines to be in the public interest.

“(c) LOCAL DISTRIBUTION FACILITIES.—The
requirements of subsection (a) shall not
apply to facilities used in local distribution.

‘(d) EXEMPTION TERMINATION.—Whenever
the Commission, after an evidentiary hear-
ing held upon a complaint and after giving
consideration to reliability standards estab-
lished under section 216, finds on the basis of
a preponderance of the evidence that any ex-
emption granted pursuant to subsection (b)
unreasonably impairs the continued reli-
ability of an interconnected transmission
system, it shall revoke the exemption grant-
ed to that transmitting utility.

‘‘(e) APPLICATION TO UNREGULATED TRANS-
MITTING UTILITIES.—The rate changing proce-
dures applicable to public utilities under
subsections (c¢) and (d) of section 205 are ap-
plicable to unregulated transmitting utili-
ties for purposes of this section.

“(f) REMAND.—In exercising its authority
under paragraph (1) of subsection (a), the
Commission may remand transmission rates
to an unregulated transmitting utility for
review and revision where necessary to meet
the requirements of subsection (a).

‘“(g) OTHER REQUESTS.—The provision of
transmission services under subsection (a)
does not preclude a request for transmission
services under section 211.

‘“(h) LIMITATION.—The Commission may
not require a State or municipality to take
action under this section that would violate
a private activity bond rule for purposes of
section 141 of the Internal Revenue Code of
1986 (26 U.S.C. 141).

‘(i) TRANSFER OF CONTROL OF TRANSMIT-
TING FACILITIES.—Nothing in this section au-
thorizes the Commission to require an un-
regulated transmitting utility to transfer
control or operational control of its trans-
mitting facilities to an RTO or any other
Commission-approved independent trans-
mission organization designated to provide
nondiscriminatory transmission access.

““(j) DEFINITION.—For purposes of this sec-
tion, the term ‘unregulated transmitting
utility’ means an entity that—

‘(1) owns or operates facilities used for the
transmission of electric energy in interstate
commerce; and

‘“(2) is an entity described
201(f).”".

SEC. 103. ELECTRIC TRANSMISSION PROPERTY
TREATED AS 15-YEAR PROPERTY.

(a) IN GENERAL.—Subparagraph (E) of sec-

tion 168(e)(3) of the Internal Revenue Code of

in section
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1986 (relating to classification of certain
property) is amended by striking ‘“‘and” at
the end of clause (v), by striking the period
at the end of clause (vi) and by inserting ‘,
and’’, and by adding at the end the following
new clause:

‘‘(vii) any section 1245 property (as defined
in section 1245(a)(3)) used in the transmission
at 69 or more kilovolts of electricity for sale
the original use of which commences with
the taxpayer after the date of the enactment
of this clause.”.

(b) ALTERNATIVE SYSTEM.—The table con-
tained in section 168(g)(3)(B) of the Internal
Revenue Code of 1986 (relating to special rule
for certain property assigned to classes) is
amended by inserting after the item relating
to subparagraph (E)(vi) the following:
C(E)(vii) 307,

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to property
placed in service after the date of the enact-
ment of this Act, in taxable years ending
after such date.

SEC. 104. DISPOSITION OF PROPERTY.

Section 203 of the Federal Power Act (16
U.S.C. 824b) is repealed.

SEC. 105. ELECTRIC RELIABILITY STANDARDS.

(a) IN GENERAL.—Part II of the Federal
Power Act (16 U.S.C 824 et seq.) (as amended
by section 101) is amended by adding at the
end the following:

“SEC. 216. ELECTRIC RELIABILITY.

‘‘(a) DEFINITIONS.—For purposes of this sec-
tion:

‘(1) The term ‘bulk-power system’ means—

““(A) facilities and control systems nec-
essary for operating an interconnected elec-
tric energy transmission network (or any
portion thereof); and

‘(B) electric energy from generation facili-
ties needed to maintain transmission system
reliability.

The term does not include facilities used in
the local distribution of electric energy.

‘(2) The terms ‘Electric Reliability Orga-
nization’ and ‘ERO’ mean the organization
certified by the Commission under sub-
section (c) the purpose of which is to estab-
lish and enforce reliability standards for the
bulk-power system, subject to Commission
review.

‘(3) The term ‘reliability standard’ means
a requirement, approved by the Commission
under this section, to provide for reliable op-
eration of the bulk-power system. The term
includes requirements for the operation of
existing bulk-power system facilities and the
design of planned additions or modifications
to such facilities to the extent necessary to
provide for reliable operation of the bulk-
power system, but the term does not include
any requirement to enlarge such facilities or
to construct new transmission capacity or
generation capacity.

‘“(4) The term ‘reliable operation’ means
operating the elements of the bulk-power
system within equipment and electric sys-
tem thermal, voltage, and stability limits so
that instability, uncontrolled separation, or
cascading failures of such system will not
occur as a result of a sudden disturbance or
unanticipated failure of system elements.

‘“(6) The term ‘Interconnection’ means a
geographic area in which the operation of
bulk-power system components is syn-
chronized such that the failure of 1 or more
of such components may adversely affect the
ability of the operators of other components
within the system to maintain reliable oper-
ation of the facilities within their control.

‘(6) The term ‘transmission organization’
means a Regional Transmission Organiza-
tion, Independent System Operator, inde-
pendent transmission provider, or other
transmission organization finally approved
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by the Commission for the operation of
transmission facilities.

(7T The term ‘regional entity’ means an
entity having enforcement authority pursu-
ant to subsection (e)(4).

“(b) JURISDICTION AND APPLICABILITY.—(1)
The Commission shall have jurisdiction,
within the United States, over the ERO cer-
tified by the Commission under subsection
(c), any regional entities, and all users, own-
ers and operators of the bulk-power system,
including but not limited to the entities de-
scribed in section 201(f), for purposes of ap-
proving reliability standards established
under this section and enforcing compliance
with this section. All users, owners and oper-
ators of the bulk-power system shall comply
with reliability standards that take effect
under this section.

“(2) The Commission shall issue a final
rule to implement the requirements of this
section not later than 180 days after the date
of enactment of this section.

“(c) CERTIFICATION.—Following the
issuance of a Commission rule under sub-
section (b)(2), any person may submit an ap-
plication to the Commission for certification
as the Electric Reliability Organization. The
Commission may certify 1 such ERO if the
Commission determines that such ERO—

‘(1) has the ability to develop and enforce,
subject to subsection (e)(2), reliability stand-
ards that provide for an adequate level of re-
liability of the bulk-power system; and

‘“(2) has established rules that—

““(A) assure its independence of the users
and owners and operators of the bulk-power
system, while assuring fair stakeholder rep-
resentation in the selection of its directors
and balanced decisionmaking in any ERO
committee or subordinate organizational
structure;

‘(B) allocate equitably reasonable dues,
fees, and other charges among end users for
all activities under this section;

‘“(C) provide fair and impartial procedures
for enforcement of reliability standards
through the imposition of penalties in ac-
cordance with subsection (e) (including limi-
tations on activities, functions, or oper-
ations, or other appropriate sanctions);

‘(D) provide for reasonable notice and op-
portunity for public comment, due process,
openness, and balance of interests in devel-
oping reliability standards and otherwise ex-
ercising its duties; and

‘“(E) provide for taking, after certification,
appropriate steps to gain recognition in Can-
ada and Mexico.

“(d) RELIABILITY STANDARDS.—(1) The
Electric Reliability Organization shall file
each reliability standard or modification to
a reliability standard that it proposes to be
made effective under this section with the
Commission.

‘“(2) The Commission may approve, by rule
or order, a proposed reliability standard or
modification to a reliability standard if it
determines that the standard is just, reason-
able, not unduly discriminatory or pref-
erential, and in the public interest. The
Commission shall give due weight to the
technical expertise of the Electric Reli-
ability Organization with respect to the con-
tent of a proposed standard or modification
to a reliability standard and to the technical
expertise of a regional entity organized on
an Interconnection-wide basis with respect
to a reliability standard to be applicable
within that Interconnection, but shall not
defer with respect to the effect of a standard
on competition. A proposed standard or
modification shall take effect upon approval
by the Commission.

“(3) The Electric Reliability Organization
shall rebuttably presume that a proposal
from a regional entity organized on an Inter-
connection-wide basis for a reliability stand-
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ard or modification to a reliability standard
to be applicable on an Interconnection-wide
basis is just, reasonable, and not unduly dis-
criminatory or preferential, and in the pub-
lic interest.

‘“(4) The Commission shall remand to the
Electric Reliability Organization for further
consideration a proposed reliability standard
or a modification to a reliability standard
that the Commission disapproves in whole or
in part.

‘(6) The Commission, upon its own motion
or upon complaint, may order the Electric
Reliability Organization to submit to the
Commission a proposed reliability standard
or a modification to a reliability standard
that addresses a specific matter if the Com-
mission considers such a new or modified re-
liability standard appropriate to carry out
this section.

‘“(6) The final rule adopted under sub-
section (b)(2) shall include fair processes for
the identification and timely resolution of
any conflict between a reliability standard
and any function, rule, order, tariff, rate
schedule, or agreement accepted, approved,
or ordered by the Commission applicable to a
transmission organization. Such trans-
mission organization shall continue to com-
ply with such function, rule, order, tariff,
rate schedule or agreement accepted ap-
proved, or ordered by the Commission until—

“‘(A) the Commission finds a conflict exists
between a reliability standard and any such
provision;

‘“(B) the Commission orders a change to
such provision pursuant to section 206 of this
part; and

‘“(C) the ordered change becomes effective

under this part.
If the Commission determines that a reli-
ability standard needs to be changed as a re-
sult of such a conflict, it shall order the ERO
to develop and file with the Commission a
modified reliability standard under para-
graph (4) or (5) of this subsection.

‘‘(e) ENFORCEMENT.—(1) The ERO may im-
pose, subject to paragraph (2), a penalty on a
user or owner or operator of the bulk-power
system for a violation of a reliability stand-
ard approved by the Commission under sub-
section (d) if the ERO, after notice and an
opportunity for a hearing—

“‘(A) finds that the user or owner or oper-
ator has violated a reliability standard ap-
proved by the Commission under subsection
(d); and

‘(B) files notice and the record of the pro-
ceeding with the Commission.

‘“(2) A penalty imposed under paragraph (1)
may take effect not earlier than the 31st day
after the ERO files with the Commission no-
tice of the penalty and the record of pro-
ceedings. Such penalty shall be subject to re-
view by the Commission, on its own motion
or upon application by the user, owner or op-
erator that is the subject of the penalty filed
within 30 days after the date such notice is
filed with the Commission. Application to
the Commission for review, or the initiation
of review by the Commission on its own mo-
tion, shall not operate as a stay of such pen-
alty unless the Commission otherwise orders
upon its own motion or upon application by
the user, owner or operator that is the sub-
ject of such penalty. In any proceeding to re-
view a penalty imposed under paragraph (1),
the Commission, after notice and oppor-
tunity for hearing (which hearing may con-
sist solely of the record before the ERO and
opportunity for the presentation of sup-
porting reasons to affirm, modify, or set
aside the penalty), shall by order affirm, set
aside, reinstate, or modify the penalty, and,
if appropriate, remand to the ERO for fur-
ther proceedings. The Commission shall im-
plement expedited procedures for such hear-
ings.
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“(3) On its own motion or upon complaint,
the Commission may order compliance with
a reliability standard and may impose a pen-
alty against a user or owner or operator of
the bulk-power system if the Commission
finds, after notice and opportunity for a
hearing, that the user or owner or operator
of the bulk-power system has engaged or is
about to engage in any acts or practices that
constitute or will constitute a violation of a
reliability standard.

‘“(4) The Commission shall issue regula-
tions authorizing the ERO to enter into an
agreement to delegate authority to a re-
gional entity for the purpose of proposing re-
liability standards to the ERO and enforcing
reliability standards under paragraph (1) if—

‘“(A) the regional entity is governed by—

‘(i) an independent board;

‘“(ii) a balanced stakeholder board; or

‘‘(iii) a combination independent and bal-
anced stakeholder board.

‘(B) the regional entity otherwise satisfies
the provisions of subsection (c)(1) and (2);
and

‘(C) the agreement promotes effective and
efficient administration of bulk-power sys-
tem reliability.

The Commission may modify such delega-
tion. The ERO and the Commission shall
rebuttably presume that a proposal for dele-
gation to a regional entity organized on an
Interconnection-wide basis promotes effec-
tive and efficient administration of bulk-
power system reliability and should be ap-
proved. Such regulation may provide that
the Commission may assign the ERO’s au-
thority to enforce reliability standards
under paragraph (1) directly to a regional en-
tity consistent with the requirements of this
paragraph.

“(6) The Commission may take such action
as is necessary or appropriate against the
ERO or a regional entity to ensure compli-
ance with a reliability standard or any Com-
mission order affecting the ERO or a re-
gional entity.

‘(6) Any penalty imposed under this sec-
tion shall bear a reasonable relation to the
seriousness of the violation and shall take
into consideration the efforts of such user,
owner, or operator to remedy the violation
in a timely manner.

“(f) CHANGES IN ELECTRIC RELIABILITY OR-
GANIZATION RULES.—The Electric Reliability
Organization shall file with the Commission
for approval any proposed rule or proposed
rule change, accompanied by an explanation
of its basis and purpose. The Commission,
upon its own motion or complaint, may pro-
pose a change to the rules of the ERO. A pro-
posed rule or proposed rule change shall take
effect upon a finding by the Commission,
after notice and opportunity for comment,
that the change is just, reasonable, not un-
duly discriminatory or preferential, is in the
public interest, and satisfies the require-
ments of subsection (c).

“(g) RELIABILITY REPORTS.—The ERO shall
conduct periodic assessments of the reli-
ability and adequacy of the bulk-power sys-
tem in North America.

““(h) COORDINATION WITH CANADA AND MEX-
1c0.—The President is urged to negotiate
international agreements with the govern-
ments of Canada and Mexico to provide for
effective compliance with reliability stand-
ards and the effectiveness of the ERO in the
United States and Canada or Mexico.

“(1) SAVINGS PROVISIONS.—(1) The ERO
shall have authority to develop and enforce
compliance with reliability standards for
only the bulk-power system.

‘(2) This section does not authorize the
ERO or the Commission to order the con-
struction of additional generation or trans-
mission capacity or to set and enforce com-
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pliance with standards for adequacy or safe-
ty of electric facilities or services.

‘“(3) Nothing in this section shall be con-
strued to preempt any authority of any
State to take action to ensure the safety,
adequacy, and reliability of electric service
within that State, as long as such action is
not inconsistent with any reliability stand-
ard.

‘“(4) Within 90 days of the application of
the Electric Reliability Organization or
other affected party, and after notice and op-
portunity for comment, the Commission
shall issue a final order determining whether
a State action is inconsistent with a reli-
ability standard, taking into consideration
any recommendation of the ERO.

‘“(6) The Commission, after consultation
with the ERO and the State taking action,
may stay the effectiveness of any State ac-
tion, pending the Commission’s issuance of a
final order.

‘“(j) REGIONAL ADVISORY BODIES.—The
Commission shall establish a regional advi-
sory body on the petition of at least 25 of the
States within a region that have more than
1% of their electric load served within the re-
gion. A regional advisory body shall be com-
posed of 1 member from each participating
State in the region, appointed by the Gov-
ernor of each State, and may include rep-
resentatives of agencies, States, and prov-
inces outside the United States. A regional
advisory body may provide advice to the
Electric Reliability Organization, a regional
entity, or the Commission regarding the gov-
ernance of an existing or proposed regional
entity within the same region, whether a
standard proposed to apply within the region
is just, reasonable, not unduly discrimina-
tory or preferential, and in the public inter-
est, whether fees proposed to be assessed
within the region are just, reasonable, not
unduly discriminatory or preferential, and in
the public interest and any other responsibil-
ities requested by the Commission. The Com-
mission may give deference to the advice of
any such regional advisory body if that body
is organized on an Interconnection-wide
basis.

““(k) ALASKA AND HAWAIL.—The provisions
of this section do not apply to Alaska or Ha-
waii.”.

(b) STATUS OF ERO.—The Electric Reli-
ability Organization certified by the Federal
Energy Regulatory Commission under sec-
tion 216(c) of the Federal Power Act and any
regional entity delegated enforcement au-
thority pursuant to section 216(e)(4) of that
Act are not departments, agencies, or instru-
mentalities of the United States Govern-
ment.

TITLE II—PROTECTING RETAIL
CONSUMERS
SEC. 201. NATIVE LOAD SERVICE OBLIGATION.

Part II of the Federal Power Act (16 U.S.C.
824 et seq.) (as amended by section 105(a)) is
amended by adding at the end the following:
“SEC. 217. NATIVE LOAD SERVICE OBLIGATION.

‘“(a) MEETING SERVICE OBLIGATIONS.—(1)
Any load-serving entity that, as of the date
of enactment of this section—

‘“(A) owns generation facilities, markets
the output of Federal generation facilities,
or holds rights under 1 or more wholesale
contracts to purchase electric energy, for the
purpose of meeting a service obligation, and

‘“B) by reason of ownership of trans-
mission facilities, or 1 or more contracts or
service agreements for firm transmission
service, holds firm transmission rights for
delivery of the output of such generation fa-
cilities or such purchased energy to meet
such service obligation, is entitled to use
such firm transmission rights, or, equivalent
tradable or financial transmission rights, in
order to deliver such output or purchased en-
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ergy, or the output of other generating fa-
cilities or purchased energy to the extent de-
liverable using such rights, to the extent re-
quired to meet its service obligation.

‘(2) To the extent that all or a portion of
the service obligation covered by such firm
transmission rights or equivalent tradable or
financial transmission rights is transferred
to another load-serving entity, the successor
load-serving entity shall be entitled to use
the firm transmission rights or equivalent
tradable or financial transmission rights as-
sociated with the transferred service obliga-
tion. Subsequent transfers to another load-
serving entity, or back to the original load-
serving entity, shall be entitled to the same
rights.

‘“(3) The Commission shall exercise its au-
thority under this Act in a manner that fa-
cilitates the planning and expansion of
transmission facilities to meet the reason-
able needs of load-serving entities to satisfy
their service obligations.

“(b) ALLOCATION OF TRANSMISSION
RIGHTS.—Nothing in this section shall affect
any methodology approved by the Commis-
sion prior to September 15, 2003, for the allo-
cation of transmission rights by an RTO or
ISO that has been authorized by the Com-
mission to allocate transmission rights.

‘“(c) CERTAIN TRANSMISSION RIGHTS.—The
Commission may exercise authority under
this Act to make transmission rights not
used to meet an obligation covered by sub-
section (a) available to other entities in a
manner determined by the Commission to be
just, reasonable, and not unduly discrimina-
tory or preferential.

¢“(d) OBLIGATION TO BUILD.—Nothing in this
Act shall relieve a load-serving entity from
any obligation under State or local law to
build transmission or distribution facilities
adequate to meet its service obligations.

‘“(e) CONTRACTS.—Nothing in this section
shall provide a basis for abrogating any con-
tract or service agreement for firm trans-
mission service or rights in effect as of the
date of the enactment of this subsection.

“(f) WATER PUMPING FACILITIES.—The Com-
mission shall ensure that any entity de-
scribed in section 201(f) that owns trans-
mission facilities used predominately to sup-
port its own water pumping facilities shall
have, with respect to such facilities, protec-
tions for transmission service comparable to
those provided to load-serving entities pur-
suant to this section.

‘(g) ERCOT.—This section shall not apply
within the area referred to in section
212(k)(2)(A).

‘“(h) JURISDICTION.—This section does not
authorize the Commission to take any action
not otherwise within its jurisdiction.

‘(i) EFFECT OF EXERCISING RIGHTS.—An en-
tity that lawfully exercises rights granted
under subsection (a) shall not be considered
by such action as engaging in undue dis-
crimination or preference under this Act.

‘‘(j) DEFINITIONS.—For purposes of this sec-
tion:

‘(1) The term ‘distribution utility’ means
an electric utility that has a service obliga-
tion to end-users or to a State utility or
electric cooperative that, directly or indi-
rectly, through 1 or more additional State
utilities or electric cooperatives, provides
electric service to end-users.

‘(2) The term ‘load-serving entity’ means a
distribution utility or an electric utility
that has a service obligation.

‘“(3) The term ‘service obligation’ means a
requirement applicable to, or the exercise of
authority granted to, an electric utility
under Federal, State or local law or under
long-term contracts to provide electric serv-
ice to end-users or to a distribution utility.

‘“(4) The term ‘State utility’ means a State
or any political subdivision of a State, or
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any agency, authority, or instrumentality of
any 1 or more of the foregoing, or a corpora-
tion which is wholly owned, directly or indi-
rectly, by any 1 or more of the foregoing,
competent to carry on the business of devel-
oping, transmitting, utilizing or distributing
power.”’.

SEC. 202. VOLUNTARY TRANSMISSION PRICING

PLANS.

Part II of the Federal Power Act (16 U.S.C.
824 et seq.) (as amended by section 201) is
amended by adding at the end the following:
“SEC. 218. VOLUNTARY TRANSMISSION PRICING

PLANS.

‘“‘(a) IN GENERAL.—Any transmission pro-
vider, including an RTO or ISO, may submit
to the Commission a plan or plans under sec-
tion 205 containing the criteria for deter-
mining the person or persons that will be re-
quired to pay for any construction of new
transmission facilities or expansion, modi-
fication or upgrade of transmission facilities
(in this section referred to as ‘transmission
service related expansion’) or new generator
interconnection.

‘““(b) VOLUNTARY TRANSMISSION PRICING
PLANS.—(1) Any plan or plans submitted
under subsection (a) shall specify the method
or methods by which costs may be allocated
or assigned. Such methods may include, but
are not limited to:

““(A) directly assigned;

“(B) participant funded; or

‘(C) rolled into regional or sub-regional
rates.

‘“(2) FERC shall approve a plan or plans
submitted under subparagraph (B) of para-
graph (1) if such plan or plans—

““(A) result in rates that are just and rea-
sonable and not unduly discriminatory or
preferential consistent with section 205; and

‘“(B) ensure that the costs of any trans-
mission service related expansion or new
generator interconnection not required to
meet applicable reliability standards estab-
lished under section 216 are assigned in a fair
manner, meaning that those who benefit
from the transmission service related expan-
sion or new generator interconnection pay
an appropriate share of the associated costs,
provided that—

‘(i) costs may not be assigned or allocated
to an electric utility if the native load cus-
tomers of that utility would not have re-
quired such transmission service related ex-
pansion or new generator interconnection
absent the request for transmission service
related expansion or new generator inter-
connection that necessitated the investment;

‘(i) the party requesting such trans-
mission service related expansion or new
generator interconnection shall not be re-
quired to pay for both—

““(I) the assigned cost of the upgrade; and

““(IT) the difference between—

‘‘(aa) the embedded cost paid for trans-
mission services (including the cost of the
requested upgrade); and

““(bb) the embedded cost that would have
been paid absent the upgrade; and

‘“(iii) the party or parties who pay for fa-
cilities necessary for the transmission serv-
ice related expansion or new generator inter-
connection receives full compensation for its
costs for the participant funded facilities in
the form of—

‘(I) monetary credit equal to the cost of
the participant funded facilities (accounting
for the time value of money at the Gross Do-
mestic Product deflator), which credit shall
be pro-rated in equal installments over a pe-
riod of not more than 30 years and shall not
exceed in total the amount of the initial in-
vestment, against the transmission charges
that the funding entity or its assignee is oth-
erwise assessed by the transmission provider;

‘“(II) appropriate financial or physical
rights; or
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‘“(ITIT) any other method of cost recovery or
compensation approved by the Commission.

“(3) A plan submitted under this section
shall apply only to—

‘“(A) a contract or interconnection agree-
ment executed or filed with the Commission
after the date of enactment of this section;
or

‘“(B) an interconnection agreement pend-
ing rehearing as of November 1, 2003.

‘“(4) Nothing in this section diminishes or
alters the rights of individual members of an
RTO or ISO under this Act.

‘“(5) Nothing in this section shall affect the
allocation of costs or the cost methodology
employed by an RTO or ISO authorized by
the Commission to allocate costs (including
costs for transmission service related expan-
sion or new generator interconnection) prior
to the date of enactment of this section.

‘“(6) This section shall not apply within the
area referred to in section 212(k)(2)(A).

‘() The term ‘transmission provider’
means a public utility that owns or operates
facilities that provide interconnection or
transmission service in interstate com-
merce.”’.

TITLE III—VOLUNTARY PARTICIPATION
IN REGIONAL TRANSMISSION ORGANI-
ZATIONS

SEC. 301. PROMOTION OF VOLUNTARY DEVELOP-

MENT OF REGIONAL TRANSMISSION

ORGANIZATIONS, INDEPENDENT
TRANSMISSION PROVIDERS, AND
SIMILAR ORGANIZATIONS.

Part II of the Federal Power Act (16 U.S.C.
824 et seq.) (as amended by section 202) is
amended by adding at the end thereof the
following new section:

“SEC. 219. PROMOTION OF VOLUNTARY DEVELOP-
MENT OF REGIONAL TRANSMISSION

ORGANIZATIONS, INDEPENDENT
TRANSMISSION PROVIDERS, AND
SIMILAR ORGANIZATIONS.

‘“(a) IN GENERAL.—The Commission may
approve and may encourage the formation of
regional transmission organizations, inde-
pendent transmission providers, and similar
organizations (referred to in this section as
‘transmission organizations’) for the purpose
of enhancing the transmission of electric en-
ergy in interstate commerce. Among options
for the formation of a transmission organiza-
tion, the Commission shall prefer those in
which—

‘(1) participation in the organization by
transmitting utilities is voluntary;

‘“(2) the form, structure, and operating en-
tity of the organization are approved of by
participating transmitting utilities; and

‘“(3) market incentives exist to promote in-
vestment for expansion of transmission fa-
cilities and for the introduction of new
transmission technologies within the terri-
tory of the organization.

‘“(b) CONDITIONS.—No order issued under
this Act shall be conditioned upon or require
a transmitting utility to transfer oper-
ational control of jurisdictional facilities to
an independent system operator or other
transmission organization.

‘“(c) COMPLAINT.—In addition to any other
rights or remedies it may have under this
Act, any entity serving electric load that is
denied services by a transmission organiza-
tion that the transmission organization
makes available to other load serving enti-
ties shall be entitled to file a complaint with
the Commission concerning the denial of
such services. If the Commission shall find,
after an evidentiary hearing on the record,
that the denial of services complained of was
unjust, unreasonable, unduly discriminatory
or preferential, or contrary to the public in-
terest, the Commission may order the provi-
sion of such services at rates and on terms
and conditions that shall be in accordance
with this Act.”.
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By Mr. DODD:

S. 499. A bill to amend the Consumer
Credit Protection Act to ban abusive
credit practices, enhance consumer dis-
closures, protect underage consumers,
and for other purposes; to the Com-

mittee on Banking, Housing, and
Urban Affairs.

Mr. DODD. Mr. President, I rise
today to introduce legislation, the

Credit CARD Act of 2005 (the Credit
Card Accountability Responsibility and
Disclosure Act of 2005), designed to pro-
tect our Nation’s consumers from the
predatory practices of the credit card
industry.

The Credit CARD Act is substan-
tially the same as legislation I pre-
viously introduced in the 108th Con-
gress. As the Senate considers bank-
ruptcy reform legislation, which I be-
lieve will adversely impact consumers
and inappropriately reward the credit
card industry, the Credit CARD Act is
needed now more than ever before.

I ask unanimous consent that the
text of the legislation be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 499

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

This Act may be cited as the ‘“Credit Card
Accountability Responsibility and Disclo-
sure Act of 2005’ or the ‘‘Credit CARD Act of
2005"".

SEC. 2. REGULATORY AUTHORITY.

The Board of Governors of the Federal Re-
serve System may issue such rules or publish
such model forms as it considers necessary
to carry out this Act and the amendments
made by this Act.

TITLE I—ABUSIVE PRACTICES
Subtitle A—Use of Default Clauses
SEC. 111. PRIOR NOTICE OF RATE INCREASES RE-
QUIRED.

Section 127 of the Truth in Lending Act (15
U.S.C. 1637) is amended by adding at the end
the following:

“(h) ADVANCE NOTICE OF INCREASE IN IN-
TEREST RATE REQUIRED.—

‘(1) IN GENERAL.—In the case of any credit
card account under an open end consumer
credit plan, no increase in any annual per-
centage rate of interest (other than an in-
crease due to the expiration of any introduc-
tory percentage rate of interest, or due sole-
ly to a change in another rate of interest to
which such rate is indexed)—

‘“(A) may take effect before the beginning
of the billing cycle which begins not less
than 15 days after the obligor receives notice
of such increase; or

“(B) may apply to any outstanding balance
of credit under such plan as of the date of
the notice of the increase required under
paragraph (1).

*“(2) NOTICE OF RIGHT TO CANCEL.—The no-
tice referred to in paragraph (1) with respect
to an increase in any annual percentage rate
of interest shall be made in a clear and con-
spicuous manner and shall contain a brief
statement of the right of the obligor to can-
cel the account before the effective date of
the increase.”.

SEC. 112. FREEZE ON INTEREST RATE TERMS
AND FEES ON CANCELED CARDS.

Section 127 of the Truth in Lending Act (15
U.S.C. 1637), as amended by this Act, is
amended by adding at the end the following:
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‘(i) FREEZE ON INTEREST RATE TERMS AND
FEES ON CANCELED CARDS.—If an obligor re-
ferred to in subsection (h) closes or cancels a
credit card account before the beginning of
the billing cycle referred to in subsection
(()—

‘(1) an annual percentage rate of interest
applicable after the cancellation with re-
spect to the outstanding balance on the ac-
count as of the date of cancellation may not
exceed any annual percentage rate of inter-
est applicable with respect to such balance
under the terms and conditions in effect be-
fore the date of the notice of any increase re-
ferred to in subsection (h)(1); and

¢(2) the repayment of the outstanding bal-
ance after the cancellation shall be subject
to all other terms and conditions applicable
with respect to such account before the date
of the notice of the increase referred to in
subsection (h).”.

SEC. 113. LIMITS ON FINANCE AND INTEREST
CHARGES FOR ON-TIME PAYMENTS.

Section 127 of the Truth in Lending Act (15
U.S.C. 1637), as amended by this Act, is
amended by adding at the end the following:

“(j) PROHIBITION ON PENALTIES FOR ON-
TIME PAYMENTS.—

‘(1) PROHIBITION ON FINANCE CHARGES FOR
ON-TIME PAYMENTS.—In the case of any credit
card account under an open end credit plan,
where no other balance is owing on the ac-
count, no finance or interest charge may be
imposed with regard to any amount of a new
extension of credit that was paid on or before
the date on which it was due.

*“(2) PROHIBITION ON CANCELLATION OR ADDI-
TIONAL FEES FOR ON-TIME PAYMENTS OR PAY-
MENT IN FULL.—In the case of any credit card
account under an open end consumer credit
plan, no fee or other penalty may be imposed
on the consumer in connection with the pay-
ment in full of an existing account balance,
or payment of more than the minimum re-
quired payment of an existing account bal-
ance.”.

SEC. 114. PROHIBITION ON OVER-THE-LIMIT FEES
FOR CREDITOR-APPROVED TRANS-
ACTIONS.

Section 127 of the Truth in Lending Act (15
U.S.C. 1637), as amended by this Act, is
amended by adding at the end the following:

(k) LIMITATION ON IMPOSITION OF OVER-
THE-LIMIT FEES.—In the case of any credit
card account under an open end consumer
credit plan, a creditor may not impose any
fees on the obligor for any extension of cred-
it in excess of the amount of credit author-
ized to be extended with respect to such ac-
count, if the extension of credit is made in
connection with a credit transaction which
the creditor approves in advance or at the
time of the transaction.”.

TITLE II—ENHANCED CONSUMER
DISCLOSURES
SEC. 211. DISCLOSURES RELATED TO “TEASER
RATES”.

Section 127(c) of the Truth in Lending Act
(15 U.S.C. 1637(c)) is amended—

(1) by redesignating paragraph (5) as para-
graph (7); and

(2) by inserting after paragraph (4) the fol-
lowing:

‘() ADDITIONAL NOTICE CONCERNING ‘TEAS-
ER RATES .—

‘“‘(A) IN GENERAL.—An application or solici-
tation for a credit card for which a disclo-
sure is required under this subsection shall
contain the disclosures referred to in sub-
paragraph (B) or (C), as applicable, if the ap-
plication or solicitation offers, for an intro-
ductory period of less than 1 year, an annual
percentage rate of interest that—

‘(i) is less than the annual percentage rate
of interest which will apply after the end of
the introductory period; or

‘‘(ii) in the case of an annual percentage
rate which varies in accordance with an
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index, is less than the current annual per-
centage rate under the index which will
apply after the end of the introductory pe-
riod.

“(B) FIXED ANNUAL PERCENTAGE RATE.—If
the annual percentage rate which will apply
after the end of the introductory period will
be a fixed rate, the application or solicita-
tion shall include the following disclosure:
‘The annual percentage rate of interest ap-
plicable during the introductory period is
not the annual percentage rate which will
apply after the end of the introductory pe-
riod. The non-introductory annual percent-
age rate will apply after [insert applicable
date] and will be [insert applicable percent-
age rate].’.

¢(C) VARIABLE ANNUAL PERCENTAGE RATE.—
If the annual percentage rate which will
apply after the end of the introductory pe-
riod will vary in accordance with an index,
the application or solicitation shall include
the following disclosure: ‘The annual per-
centage rate of interest applicable during
the introductory period is not the annual
percentage rate which will apply after the
end of the introductory period. The perma-
nent annual percentage rate will be deter-
mined by an index and will apply after [in-
sert applicable date]. If the index which will
apply after such date were applied to your
account today, the annual percentage rate

would be [insert applicable percentage
rate].’.
“(D) CONDITIONS FOR  INTRODUCTORY

RATES.—If the annual percentage rate of in-
terest which will apply during the introduc-
tory period described in subparagraph (A) is
revocable or otherwise conditioned upon any
action by the obligor, including any failure
by the obligor to pay the minimum payment
amount or finance charge or to make any
payment by the stated monthly payment due
date, the application or solicitation shall in-
clude a disclosure of—

‘“(i) the conditions that the obligor must
meet in order to retain the annual percent-
age rate of interest during the introductory
period; and

‘(ii) the annual percentage rate of interest
that will apply as a result of the failure of
the obligor to meet such conditions.

‘“(E) FORM OF DISCLOSURES.—The disclo-
sures required under this paragraph shall be
made in a clear and conspicuous manner, in
a format that is at least as prominent as the
disclosure of the annual percentage rate of
interest which will apply during the intro-
ductory period.”.

SEC. 212. PAYOFF TIMING DISCLOSURES.

(a) IN GENERAL.—Section 127(b) of the
Truth in Lending Act (156 U.S.C. 1637(b)) is
amended by adding at the end the following:

‘“(11)(A) Repayment information that
would apply to the outstanding balance of
the consumer under the credit plan, includ-
ing—

‘(i) the outstanding balance in the account
at the beginning of the statement period, as
required by paragraph (1) of this subsection;

‘“(ii) the required minimum monthly pay-
ment on that balance, represented as both a
dollar figure and as a percentage of that bal-
ance;

‘‘(iii) the due date, within which, payment
must be made to avoid addition charges, as
required by paragraph (9) of this subsection;

‘“(iv) the number of months (rounded to the
nearest month) that it would take to pay the
entire amount of that balance, if the con-
sumer pays only the required minimum
monthly payments and if no further ad-
vances are made;

““(v) the total cost to the consumer, includ-
ing interest and principal payments, of pay-
ing that balance in full, if the consumer pays
only the required minimum monthly pay-
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ments and if no further advances are made;
and

‘(vi) the monthly payments amount that
would be required for the consumer to elimi-
nate the outstanding balance in 36 months if
no further advances are made.

“(B)(1) Subject to clause (ii), in making the
disclosures under subparagraph (A) the cred-
itor shall apply the interest rate in effect on
the date on which the disclosure is made
until the date on which the balance would be
paid in full.

‘(i) If the interest rate in effect on the
date on which the disclosure is made is a
temporary rate that will change under a con-
tractual provision applying an index or for-
mula for subsequent interest rate adjust-
ment, the creditor shall apply the interest
rate in effect on the date on which the dis-
closure is made for as long as that interest
rate will apply under that contractual provi-
sion, and then apply an interest rate based
on the index or formula in effect on the ap-
plicable billing date.

*“(C) FORM OF DISCLOSURE.—

‘(i) IN GENERAL.—AIl of the information
described in subparagraph (A) shall—

““(I) be disclosed in the form and manner
which the Board shall prescribe by regula-
tions; and

‘‘(II) be placed in a conspicuous and promi-
nent location on the billing statement in
typeface that is at least as large as the larg-
est type on the statement, but in no instance
less than 12-point in size.

(D) TABULAR FORMAT.—

‘(i) FORM OF TABLE TO BE PRESCRIBED.—In
the regulations prescribed under subpara-
graph (C), the Board shall require that the
disclosure of such information shall be in the
form of a table that—

‘“(I) contains clear and concise headings for
each item of such information; and

“(I) provides a clear and concise form
stating each item of information required to
be disclosed under each such heading.

“(E) REQUIREMENTS REGARDING LOCATION
AND ORDER OF TABLE.—In prescribing the
form of the table under subparagraph (D),
the Board shall require that—

‘“(i) all of the information in the table, and
not just a reference to the table, be placed on
the billing statement, as required by this
subparagraph; and

‘‘(ii) the items required to be included in
the table shall be listed in the order in which
such items are set forth in subparagraph (A).

‘“(F) BOARD DISCRETION IN PRESCRIBING
ORDER AND WORDING OF TABLE.—In pre-
scribing the form of the table under subpara-
graph (C), the Board shall—

‘(i) employ terminology which is different
than the terminology which is employed in
subparagraph (A), if such terminology is eas-
ily understood and conveys substantially the
same meaning.”’.

(b) CIviL LIABILITY.—Section 130(a) of the
Truth in Lending Act (15 U.S.C. 1640(a)) is
amended, in the undesignated paragraph fol-
lowing paragraph (4), by striking the second
sentence and inserting the following: “‘In
connection with the disclosures referred to
in subsections (a) and (b) of section 127, a
creditor shall have a liability determined
under paragraph (2) only for failing to com-
ply with the requirements of section 125,
127(a), or paragraph (4), (5), (6), (7), (8), (9),
(10), or (11) of section 127(b), or for failing to
comply with disclosure requirements under
State law for any term or item that the
Board has determined to be substantially the
same in meaning under section 111(a)(2) as
any of the terms or items referred to in sec-
tion 127(a), or paragraph (4), (), (6), (7), (8),
(9), (10), or (11) of section 127(b).
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SEC. 213. REQUIREMENTS RELATING TO LATE
PAYMENT DEADLINES AND PEN-
ALTIES.

Section 127 of the Truth in Lending Act (15
U.S.C. 1637), as amended by this Act, is
amended by adding at the end the following:

‘(1) REQUIREMENTS RELATING TO LATE PAY-
MENT DEADLINES AND PENALTIES.—

‘(1) LATE PAYMENT DEADLINE AND POST-
MARK DATE REQUIRED TO BE DISCLOSED.—In
the case of a credit card account under an
open end consumer credit plan under which a
late fee or charge may be imposed due to the
failure of the obligor to make payment on or
before the due date for such payment, the
periodic statement required under sub-
section (b) with respect to the account shall
include, in a conspicuous location on the
billing statement—

‘“(A) the date on which the payment is due
or, if different, the date on which a late pay-
ment fee will be charged, together with the
amount of the fee or charge to be imposed if
payment is made after that date;

‘(B) the date by which the payment must
be postmarked, if paid by mail, in order to
avoid the imposition of a late payment fee
with respect to the payment; and

“(C) a statement that no late fee may be
imposed in connection with a payment made
by mail which was postmarked on or before
the postmark date.

‘“(2) DISCLOSURE OF INCREASE IN INTEREST
RATES FOR LATE PAYMENTS.—If 1 or more late
payments under an open end consumer credit
plan may result in an increase in the annual
percentage rate the account, the statement
required under subsection (b) with respect to
the account shall include conspicuous notice
of such fact, together with the applicable
penalty annual percentage rate, in close
proximity to the disclosure required in para-
graph (1) of the date on which payment is
due under the terms of the account.

‘“(3) REQUIREMENTS RELATING TO POSTMARK
DATE.—

‘““(A) IN GENERAL.—The date included in a
periodic statement pursuant to paragraph
(1)(B) with regard to the postmark on a pay-
ment shall allow, in accordance with regula-
tions prescribed by the Board under subpara-
graph (B), a reasonable time for the con-
sumer to make the payment and a reason-
able time for the delivery of the payment by
the due date.

‘“(B) BOARD REGULATIONS.—The Board shall
prescribe guidelines for determining a rea-
sonable period of time for making a payment
and delivery of a payment for purposes of
subparagraph (A), after consultation with
the Postmaster General and representatives
of consumer and trade organizations.

‘“(4) PAYMENT AT LOCAL BRANCHES.—If the
creditor, in the case of a credit card account
referred to in paragraph (1), is a financial in-
stitution which maintains branches or of-
fices at which payments on any such account
are accepted from the obliger in person, the
date on which the obliger makes a payment
on the account at such branch or office shall
be considered as the date on which the pay-
ment is made for purposes of determining
whether a late fee or charge may be imposed
due to the failure of the obligor to make pay-
ment on or before the due date for such pay-
ment, to the extent that such payment is
made before the close of business of the
branch or office on the business day imme-
diately preceding the due date for such pay-
ment.”’.

TITLE ITI—RESPONSIBILITIES IN
BANKRUPTCY
SEC. 311. AMENDMENTS TO THE BANKRUPTCY
CODE.

Section 523(a)(2)(C) of title 11, TUnited
States Code, is amended by adding at the end
the following: ‘‘However, this subparagraph
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shall not apply for any portion of debt in-
curred under an open end credit plan, as de-
fined in section 103 of the Truth in Lending
Act, if the annual rate of interest charged
with respect to the account was more than 20
percentage points above the Federal prime
lending rate on the last day of month during
which the interest was charged.”.
TITLE IV—PROTECTION OF YOUNG
CONSUMERS
SEC. 411. EXTENSIONS OF CREDIT TO UNDERAGE
CONSUMERS.

Section 127(c) of the Truth in Lending Act
(156 U.S.C. 1637(c)) is amended by inserting
after paragraph (b), as added by this Act, the
following:

“(6) APPLICATIONS FROM UNDERAGE CON-
SUMERS.—

““(A) PROHIBITION ON ISSUANCE.—No credit
card may be issued to, or open end credit
plan established on behalf of, a consumer
who has not attained the age of 21, unless the
consumer has submitted a written applica-
tion to the card issuer that meets the re-
quirements of subparagraph (B).

“(B) APPLICATION REQUIREMENTS.—AnN ap-
plication to open a credit card account by an
individual who has not attained the age of 21
as of the date of submission of the applica-
tion shall require—

‘“(i) the signature of the parent, legal
guardian, or spouse of the consumer, or any
other individual having a means to repay
debts incurred by the consumer in connec-
tion with the account, indicating joint liabil-
ity for debts incurred by the consumer in
connection with the account before the con-
sumer has attained the age of 21;

‘“(ii) submission by the consumer of finan-
cial information indicating an independent
means of repaying any obligation arising
from the proposed extension of credit in con-
nection with the account; or

‘“(iii) proof by the consumer that the con-
sumer has completed a credit counseling
course of instruction by a nonprofit budget
and credit counseling agency approved by
the Board for such purpose.

“(C) MINIMUM REQUIREMENTS FOR COUN-
SELING AGENCIES.—To be approved by the
Board under subparagraph (B)(iii), a credit
counseling agency shall, at a minimum—

‘(i) be a nonprofit budget and credit coun-
seling agency, the majority of the board of
directors of which—

‘“(I) is not employed by the agency; and

‘“(IT) will not directly or indirectly benefit
financially from the outcome of a credit
counseling session;

‘“(ii) if a fee is charged for counseling serv-
ices, charge a reasonable fee, and provide
services without regard to ability to pay the
fee; and

‘‘(iii) provide trained counselors who re-
ceive no commissions or bonuses based on re-
ferrals, and demonstrate adequate experi-
ence and background in providing credit
counseling.”.

SEC. 412. ENHANCED PENALTIES.

Section 130(a)(2)(A) of the Truth in Lend-
ing Act (156 U.S.C. 1640 (a)(2)(A)(ii)) is
amended by striking ‘‘or (iii) in the’’ and in-
serting the following:

‘“(iii) in the case of an individual action re-
lating to an open end credit plan that is not
secured by real property or a dwelling, twice
the amount of any finance charge in connec-
tion with the transaction, with a minimum
of $500 and a maximum of $5,000 or such high-
er amount as may be appropriate in the case
of an established pattern or practice of such
failures; or

“(iv) in the”.
SEC. 413. RESTRICTIONS ON CERTAIN AFFINITY
CARDS.

Section 127 of the Truth in Lending Act (15
U.S.C. 1637), as amended by this Act, is
amended by adding at the end the following:
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‘‘(m) RESTRICTIONS ON ISSUANCE OF AFFIN-
ITY CARDS TO STUDENTS.—No credit card ac-
count under an open end credit plan may be
established by an individual who has not at-
tained the age of 21 as of the date of submis-
sion of the application pursuant to any
agreement relating to affinity cards, as de-
fined by the Board, between the creditor and
an institution of higher education, as defined
in section 101(a) of the Higher Education Act
of 1965 (20 U.S.C. 1001(a)), unless the require-
ments of section 127(c)(6) are met with re-
spect to the obliger.”.

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 28. Mr. KENNEDY proposed an amend-
ment to the bill S. 256, to amend title 11 of
the United States Code, and for other pur-
poses.

SA 29. Mr. KENNEDY proposed an amend-
ment to the bill S. 256, supra.

SA 30. Mr. CORNYN submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

SA 31. Mr. DAYTON proposed an amend-
ment to the bill S. 256, supra.

SA 32. Mr. CORZINE (for himself, Ms. MI-
KULSKI, and Mr. LAUTENBERG) proposed an
amendment to the bill S. 256, supra.

SA 33. Mr. SCHUMER submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

SA 34. Mr. SCHUMER submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

SA 35. Mr. NELSON, of Nebraska sub-
mitted an amendment intended to be pro-
posed by him to the bill S. 256, supra; which
was ordered to lie on the table.

SA 36. Mr. KOHL submitted an amendment
intended to be proposed by him to the bill S.
256, supra; which was ordered to lie on the
table.

SA 37. Mr. NELSON, of Florida (for him-
self, Mr. DURBIN, Mr. SCHUMER, and Mrs.
CLINTON) proposed an amendment to the bill
S. 256, supra.

SA 38. Mr. DURBIN proposed an amend-
ment to the bill S. 256, supra.

SA 39. Mr. KERRY submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

SA 40. Mr. PRYOR submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

SA 41. Mr. KERRY submitted an amend-
ment intended to be proposed by him to the
bill S. 256, supra; which was ordered to lie on
the table.

————

TEXT OF AMENDMENTS

SA 28. Mr. KENNEDY proposed an
amendment to the bill S. 2566, to amend
title 11 of the United States Code, and
for other purposes; as follows:

On page 19, between lines 13 and 14, insert
the following:

““(8)(A) No judge, United States trustee (or
bankruptcy administrator, if any), trustee,
or other party in interest may file a motion
under paragraph (2) if the debtor is a medi-
cally distressed debtor.

‘(B) In this paragraph, the term ‘medically
distressed debtor’ means a debtor who, in
any consecutive 12-month period during the 3
years before the date of the filing of the peti-
tion—

‘(i) had medical expenses for the debtor, a
dependent of the debtor, or a member of the
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debtor’s household that were not paid by any
third party payor and were in excess of 25
percent of the debtor’s household income for
such 12-month period;

‘“(ii) was a member of a household in which
1 or more members (including the debtor)
lost all or substantially all of the member’s
employment or business income for 4 or
more weeks during such 12-month period due
to a medical problem of a member of the
household or a dependent of the debtor; or

‘“(iii) was a member of a household in
which 1 or more members (including the
debtor) lost all or substantially all of the
member’s alimony or support income for 4 or
more weeks during such 12-month period due
to a medical problem of a person obligated to
pay alimony or support.”.

SA 29. Mr. KENNEDY proposed an
amendment to the bill S. 2566, to amend
title 11 of the United States Code, and
for other purposes; as follows:

On page 191, between lines 11 and 12, insert
the following:

SEC. 322A. EXEMPTION FOR MEDICALLY DIS-
TRESSED DEBTORS.

Section 522 of title 11, United States Code,
as amended by sections 224, 308, and 322, is
amended by adding at the end the following:

‘(r)(1) For a debtor who is a medically dis-
tressed debtor, if the debtor elects to exempt
property—

““(A) under subsection (b)(2), then in lieu of
the exemption provided under subsection
(d)(1), the debtor may elect to exempt the
debtor’s aggregate interest, not to exceed
$150,000 in value, in real property or personal
property that the debtor or a dependent of
the debtor uses as a residence, in a coopera-
tive that owns property that the debtor or a
dependent of the debtor uses as a residence,
or in a burial plot for the debtor or a depend-
ent of the debtor; or

‘(B) under subsection (b)(3), then if the ex-
emption provided under applicable law spe-
cifically for such property is for less than
$150,000 in value, the debtor may elect in lieu
of such exemption to exempt the debtor’s ag-
gregate interest, not to exceed $150,000 in
value, in any such real or personal property,
cooperative, or burial plot.

‘(2) In this subsection, the term ‘medically
distressed debtor’ means a debtor who, in
any consecutive 12-month period during the 3
years before the date of the filing of the peti-
tion—

‘‘(A) had medical expenses for the debtor, a
dependent of the debtor, or a member of the
debtor’s household that were not paid by any
third party payor and were in excess of 25
percent of the debtor’s household income for
such 12-month period;

“(B) was a member of a household in which
1 or more members (including the debtor)
lost all or substantially all of the member’s
employment or business income for 4 or
more weeks during such 12-month period due
to a medical problem of a member of the
household or a dependent of the debtor; or

‘(C) was a member of a household in which
1 or more members (including the debtor)
lost all or substantially all of the member’s
alimony or support income for 4 or more
weeks during such 12-month period due to a
medical problem of a person obligated to pay
alimony or support.”.

SA 30. Mr. CORNYN submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 213, strike lines 1 through 7, and
insert the following:
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SEC. 410. VENUE OF CERTAIN PROCEEDINGS.

(a) CURE OR WAIVER OF DEFECTS.—Section
1406(c) of title 28, United States Code, is
amended to read as follows:

““(c) As used in this section—

‘(1) the term ‘district court’—

‘“(A) includes the District Court of Guam,
the District Court of the Northern Mariana
Islands, and the District Court of the Virgin
Islands; and

‘(B) with regard to cases pending before a
bankruptcy court, includes a bankruptcy
court; and

‘(2) the term ‘district’ includes the terri-
torial jurisdiction of each district court.”.

(b) VENUE IN BANKRUPTCY CASES.—Section
1408 of title 28, United States Code, is amend-
ed—

(1) by inserting ‘‘(a)”’ before ‘“‘Except’’;

(2) in paragraph (1), by striking ‘“‘or’’ at the
end; and

(3) by striking paragraph (2) and inserting
the following:

‘“(2) in which a case under title 11 con-
cerning the controlling corporation is pend-
ing, if—

‘“(A) the debtor is controlled by another
corporation;

‘(B) within the 730 days before the date of
the debtor’s filing under title 11, the finan-
cial statements of the debtor have been con-
solidated with those of the controlling cor-
poration in 1 or more reports filed under sec-
tion 13 or 15(d) of the Securities Exchange
Act of 1934; and

‘“(C) the controlling corporation is a debtor
in a proceeding under title 11; or

‘“(3) in which a case under title 11 con-
cerning the controlling corporation is pend-
ing, if—

‘“(A) the debtor is a corporation other than
a corporation described in paragraph (2);

‘(B) the debtor has been controlled by an-
other corporation for not less than 365 days
before the date of the filing of the debtor’s
petition under title 11; and

‘“(C) the controlling corporation is a debtor
in a proceeding under title 11.

“(b) For purposes of subsection (a)—

‘(1) if the debtor is a corporation, the
domicile and residence of the debtor are lo-
cated where the debtor’s principal place of
business is located; and

‘(2) the term ‘control’ has the meaning
given that term in section 2 of the Bank
Holding Company Act of 1956 (12 TU.S.C.
1841).”.

(c) VENUE IN BANKRUPTCY RELATED
CASES.—Section 1409(b) of title 28, United
States Code, is amended by striking ‘“‘or a
consumer debtor of less than $5,000’ and in-
serting ‘‘, a consumer debt of less than
$15,000, or a debt (excluding a consumer debt)
against a noninsider of less than $10,000,”.

SA 31. Mr. DAYTON proposed an
amendment to the bill S. 256, to amend
title 11 of the United States Code, and
for other purposes; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . TERMS OF CONSUMER CREDIT.

(a) CAP ON INTEREST CHARGEABLE.—A cred-
itor who extends credit to any consumer
shall not impose a rate of interest in excess
of an annual rate of 30 percent with respect
to the credit extended.

(b) PREEMPTION OF STATE LAW.—The provi-
sions governing rates of interest under sub-
section (a) shall preempt all State usury
laws.

(c) EXEMPTION TO PREEMPTION.—If a State
imposes a limit on the rate of interest
chargeable to an extension of credit that is
less than the limit imposed under subsection
(a), that State law shall not be preempted
and shall remain in full force and effect in
that State.
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SA 32. Mr. CORZINE (for himself, Ms.
MIKULSKI, and Mr. LAUTENBERG) pro-
posed an amendment to the bill S. 256,
to amend title 11 of the United States
Code, and for other purposes; as fol-
lows:

On page 19, strike line 13, and insert the
following:
monthly income.

‘“(8) No judge, United States trustee (or
bankruptcy administrator, if any), trustee,
or other party in interest may file a motion
under paragraph (2) if the debtor is an eco-
nomically distressed caregiver.”.

On page 113, between lines 19 and 20, insert
the following:

(4) by inserting after paragraph (14A), as
added by this Act, the following:

‘“(14B) ‘economically distressed caregiver’
means a caregiver who, in any consecutive
12-month period during the 3 years before the
date of the filing of the petition—

““(A) experienced a reduction in employ-
ment for not less than 1 month to care for a
family member, including a spouse, child,
sibling, parent, grandparent, aunt, or uncle;
or

‘(B) who has incurred medical expenses on
behalf of a family member, including a
spouse, child, sibling, parent, grandparent,
aunt, or uncle, that were not paid by any
third party payer and were in excess of the
lessor of—

‘(i) 25 percent of the debtor’s household in-
come for such 12-month period; or

“(ii) $10,000.”’; and

(5) by inserting after paragraph (44), the
following:

‘“(44A) ‘reduction in employment’ means a
downgrade in employment status that cor-
relates to a reduction in wages, work hours,
or results in unemployment.”’.

SA 33. Mr. SCHUMER submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 505, after line 13, add the fol-
lowing:

TITLE XVI—PERSONAL DATA
OFFSHORING PROTECTION
SEC. 1601. SHORT TITLE.

This title may be cited as the ‘‘Personal
Data Offshoring Protection Act of 2005°°.

SEC. 1602. DEFINITIONS.

As used in this title, the following defini-
tions apply:

(1) BUSINESS ENTERPRISE.—The term ‘‘busi-
ness enterprise’” means any organization, as-
sociation, or venture established to make a
profit, or any private, nonprofit organization
that collects or retains personally identifi-
able information.

(2) COUNTRY WITH ADEQUATE PRIVACY PRO-
TECTION.—The term ‘‘country with adequate
privacy protection” means a country that
has been certified by the Federal Trade Com-
mission as having a legal system that pro-
vides adequate privacy protection for person-
ally identifiable information.

(3) PERSONALLY IDENTIFIABLE INFORMA-
TION.—The term ‘‘personally identifiable in-
formation” includes information such as—

(A) name;

(B) postal address;

(C) financial information;

(D) medical records;

(E) date of birth;

(F') phone number;

(G) e-mail address;

(H) social security number;

(I) mother’s maiden name;

(J) password;
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(K) state identification information;

(L) driver’s license number;

(M) personal tax information; and

(N) any consumer transactional or experi-
ential information relating to the person.

(4) TRANSMIT.—The term ‘‘transmit’” or
“‘transmission’ means the use of any instru-
mentality of interstate commerce, including
the mails or any electronic means, to trans-
fer information or to provide access to such
information via the Internet or any com-
parable telecommunications system.

SEC. 1603. PROTECTION OF PERSONALLY IDENTI-
FIABLE INFORMATION FROM UNAU-
THORIZED TRANSMISSION.

(a) IN GENERAL.—A business enterprise
may transmit personally identifiable infor-
mation regarding a citizen of the United
States to any foreign affiliate or subcon-
tractor located in a country that is a coun-
try with adequate privacy protection, pro-
vided that the citizen has been provided
prior notice that such information may be
transmitted to such a foreign affiliate or
subcontractor and has not objected to such
transmission.

(b) “OPT-IN"’ CONSENT REQUIRED FOR COUN-
TRIES WITHOUT ADEQUATE PRIVACY PROTEC-
TION.—A business enterprise may not trans-
mit personally identifiable information re-
garding a citizen of the United States to any
foreign affiliate or subcontractor located in
a country that is a country without adequate
privacy protection unless—

(1) the business enterprise discloses to the
citizen that the country to which the infor-
mation will be transmitted does not have
adequate privacy protection and specifies in
the disclosure the country to which the in-
formation will be transmitted;

(2) the business enterprise obtains consent
from the citizen, before a consumer relation-
ship is established or before the effective
date of this title, to transmit such informa-
tion to such foreign affiliate or subcon-
tractor and such consent contains a list that
indicates each country to which the informa-
tion will be sent; and

(3) the consent referred to in paragraph (2)
is renewed by the citizen within 1 year before
such information is transmitted.

(c) PROHIBITION ON REFUSAL TO PROVIDE
SERVICES.—A business enterprise shall not
deny the provision of any good or service to,
nor change the terms of or refuse to enter
into a business relationship with any person
based upon that person’s exercise of the con-
sent rights provided for in this title or in
any other applicable law.

SEC. 1604. ENFORCEMENT BY THE FEDERAL
TRADE COMMISSION.

(a) UNFAIR AND DECEPTIVE ACT OR PRAC-
TICE.—A violation of this title shall be treat-
ed as a violation of a rule defining an unfair
or deceptive act or practice prescribed under
section 18(a)(1)(B) of the Federal Trade Com-
mission Act (15 U.S.C. 57a(a)(1)(B)).

(b) ENFORCEMENT AUTHORITY.—The Federal
Trade Commission shall enforce this title in
the same manner, by the same means, and
with the same jurisdiction, powers, and du-
ties as though all applicable terms and provi-
sions of the Federal Trade Commission Act
(15 U.S.C. 41 et seq.) were incorporated into
and made a part of this title.

SEC. 1605. CIVIL REMEDIES.

(a) PRIVATE RIGHT OF ACTION.—A person or
entity may, if otherwise permitted by the
laws or rules of court of a State, bring in an
appropriate court of that State—

(1) an action based on a violation of this
title or the regulations prescribed pursuant
to this title to enjoin such violation;

(2) an action to recover for actual mone-
tary loss from such a violation, or to receive
$10,000 in damages for each such violation,
whichever is greater, or
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(3) both such actions.

If the court finds that the defendant will-
fully or knowingly violated this subsection
or the regulations prescribed under this sub-
section, the court may, in its discretion, in-
crease the amount of the award to an
amount equal to not more than 3 times the
amount available under paragraph (2).

(b) ACTIONS BY STATES.—

(1) AUTHORITY OF STATES.—Whenever the
attorney general of a State, or an official or
agency designated by a State, has reason to
believe that any person has engaged or is en-
gaging in a violation of this title or the regu-
lations prescribed pursuant to this title, the
State may bring a civil action on behalf of
its residents to enjoin such violation, an ac-
tion to recover for actual monetary loss or
receive $10,000 in damages for each violation,
or both such actions. If the court finds the
defendant willfully or knowingly violated
this title or regulations prescribed pursuant
to this title, the court may, in its discretion,
increase the amount of the award to an
amount equal to not more than 3 times the
amount available under the preceding sen-
tence.

(2) EXCLUSIVE JURISDICTION OF FEDERAL
COURTS.—The district courts of the United
States, the United States courts of any terri-
tory, and the District Court of the United
States for the District of Columbia shall
have exclusive jurisdiction over all civil ac-
tions brought under this subsection. Upon
proper application, such courts shall also
have jurisdiction to issue writs of man-
damus, or orders affording like relief, com-
manding the defendant to comply with the
provisions of this title or regulations pre-
scribed pursuant to this title, including the
requirement that the defendant take such
action as is necessary to remove the danger
of such violation. Upon a proper showing, a
permanent or temporary injunction or re-
straining order shall be granted without
bond.

(3) NOTICE TO AN INTERVENTION OF FEDERAL
TRADE COMMISSION.—The State bringing a
civil action under this section shall serve
prior written notice of any such civil action
upon the Federal Trade Commission and pro-
vide the Commission with a copy of its com-
plaint, except in any case where such prior
notice is not feasible, in which case the
State shall serve such notice immediately
upon instituting such action. The Commis-
sion shall have the right—

(A) to intervene in the action;

(B) upon so intervening, to be heard on all
matters arising therein; and

(C) to file petitions for appeal.

(4) VENUE; SERVICE OF PROCESS.—Any civil
action brought under this subsection in a
district court of the United States may be
brought in the district wherein the defend-
ant is found or is an inhabitant or transacts
business or wherein the violation occurred or
is occurring, and process in such cases may
be served in any district in which the defend-
ant is an inhabitant or where the defendant
may be found.

(5) INVESTIGATORY POWERS.—For purposes
of bringing any civil action under this sub-
section, nothing in this title shall prevent
the attorney general of a State, or an official
or agency designated by a State, from exer-
cising the powers conferred on the attorney
general or such official by the laws of such
State to conduct investigations or to admin-
ister oaths or affirmations or to compel the
attendance of witnesses or the production of
documentary and other evidence.

(6) EFFECT ON STATE COURT PROCEEDINGS.—
Nothing contained in this section shall be
construed to prohibit an authorized State of-
ficial from proceeding in State court on the
basis of an alleged violation of any general
civil or criminal statute of such State.
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(7) LIMITATION.—Whenever the Federal
Trade Commission has instituted a civil ac-
tion for violation of this title or the regula-
tions prescribed pursuant to this title, no
State may, during the pendency of such ac-
tion instituted by the Commission, subse-
quently institute a civil action against any
defendant named in the Commission’s com-
plaint for any violation as alleged in the
Commission’s complaint.

SEC. 1606. CERTIFICATION OF COUNTRIES WITH
ADEQUATE PRIVACY PROTECTION.

(a) IN GENERAL.—Not later than 6 months
after the date of enactment of this title, the
Federal Trade Commission, after providing
notice and opportunity for public comment,
shall—

(1) certify those countries that have legal
systems that provide adequate privacy pro-
tection for personally identifiable informa-
tion; and

(2) make the list of countries certified
under paragraph (1) available to the general
public.

(b) CERTIFICATION CRITERIA.—

(1) IN GENERAL.—In determining whether a
country should be certified under this sec-
tion, the Federal Trade Commission shall
consider the adequacy of the country’s infra-
structure for detecting, evaluating, and re-
sponding to privacy violations.

(2) PRESUMPTION.—The Commission shall
presume that a country’s privacy protections
are inadequate if they are any less protective
of personally identifiable information than
those afforded under Federal law or under
the laws of any State, or if the Commission
determines that such country’s laws are not
adequately enforced.

(¢c) EUROPEAN UNION DATE PROTECTION DI-
RECTIVE.—A country that has comprehensive
privacy laws that meet the requirements of
the European Union Data Protection Direc-
tive shall be certified under this section un-
less the Federal Trade Commission deter-
mines that such laws are not commonly en-
forced within such country.

SEC. 1607. EFFECTIVE DATE.

Section 1606 of this title shall take effect
on the date of enactment of this title. Sec-
tions 1602 through 1605 of this title shall take
effect 60 days after the completion of the cer-
tification required by section 1606.

SA 34. Mr. SCHUMER submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 132, between lines 5 and 6, insert
the following:

SEC. 234. PROHIBITION OF UNNECESSARY SOLIC-
ITATION OF SOCIAL SECURITY NUM-
BERS.

(a) IN GENERAL.—No person may solicit
any social security number unless—

(1) such number is necessary in the normal
course of business; and

(2) there is a specific use of the social secu-
rity number for which no other identifying
number can be used.

(b) VIOLATION.—

(1) IN GENERAL.—The Federal Trade Com-
mission may bring a civil action based on a
violation of this section.

(2) PENALTY.—A civil penalty of not more
than $10,000 may be imposed for each viola-
tion of this section.

(c) ENFORCEABLE.—The Federal Trade Com-
mission shall enforce the provisions of this
section.

SA 35. Mr. NELSON of Nebraska sub-
mitted an amendment intended to be
proposed by him to the bill S. 256, to
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amend title 11 of the United States
Code, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 244, after line 22, add the fol-
lowing:
SEC. 448. COMPENSATION OF BANKRUPTCY
TRUSTEES.

(a) IN GENERAL.—Section 330(b)(2) of title
11, United States Code, is amended—

(1) by striking ‘“‘$15”° the first place it ap-
pears and inserting <“$55’’; and

(2) by striking ‘“‘rendered.”” and all that fol-
lows through ‘‘$15° and inserting ‘‘rendered,
which”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a)—

(1) shall take effect 90 days after the date
of enactment of this Act; and

(2) shall only apply to cases commenced
under title 11, United States Code, after such
effective date.

SA 36. Mr. KOHL submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

On page 188, strike line 14 and all that fol-
lows through page 191, line 11, and insert the
following:

SEC. 322. LIMITATIONS ON HOMESTEAD EXEMP-
TION.

(a) EXEMPTION.—Section 522 of title 11,
United States Code, as amended by sections
224 and 308, is further amended by adding at
the end the following:

‘“(p) As a result of electing under sub-
section (b)(3)(A) to exempt property, other
than the principal residence of a family
farmer, under State or local law, a debtor
may not exempt any amount of interest that
exceeds, in the aggregate, $125,000 in value
in—

‘(1) real or personal property that the
debtor or a dependent of the debtor uses as a
residence;

‘“(2) a cooperative that owns property that
the debtor or a dependent of the debtor uses
as a residence; or

‘“(3) a burial plot for the debtor or a de-
pendent of the debtor.”.

(b) ADJUSTMENT OF DOLLAR AMOUNTS.—
Paragraphs (1) and (2) of section 104(b) of
title 11, United States Code, as amended by
section 224, are further amended by inserting
©522(p),” after 5622(n)”’.

SA 37. Mr. NELSON of Florida (for
himself, Mr. DURBIN, Mr. SCHUMER, and
Mrs. CLINTON) proposed an amendment
to the bill S. 256, to amend title 11 of
the United States Code, and for other
purposes; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . IDENTITY THEFT.

(a) DEFINITION.—Section 101 of title 11,
United States Code, as amended by this Act,
is further amended—

(1) by redesignating paragraph (27B) as
paragraph (27D); and

(2) by inserting after paragraph (27A) the
following:

“(27B) ‘identity theft’ means a fraud com-
mitted or attempted using the personally
identifiable information of another person;

“(27C) ‘identity theft victim’ means a debt-
or who, as a result of an identify theft in any
consecutive 12-month period during the 3-
year period before the date on which a peti-
tion is filed under this title, had claims as-
serted against such debtor in excess of the
least of—
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““(A) $20,000;

‘(B) 50 percent of all claims asserted
against such debtor; or

‘“(C) 25 percent of the debtor’s gross income
for such 12-month period.”.

(b) PROHIBITION.—Section 707(b) of title 11,
United States Code, as amended by section
102(a) of this Act, is further amended by add-
ing at the end the following:

“(8)(A) No judge, United States trustee (or
bankruptcy administrator, if any), trustee,
or other party in interest may file a motion
under paragraph (2) if the debtor is an iden-
tity theft victim.”’.

SA 38. Mr. DURBIN proposed an
amendment to the bill S. 256, to amend
title 11 of the United States Code, and
for other purposes; as follows:

On page 67, between lines 18 and 19, insert
the following:

SEC. 206. DISCOURAGING PREDATORY LENDING
PRACTICES.

Section 502(b) of title 11, United States
Code, is amended—

(1) in paragraph (8), by striking ‘‘or’’ at the
end;

(2) in paragraph (9), by striking the period
at the end and inserting ‘‘; or’’; and

(3) by adding at the end the following:

‘“(10) if the creditor has materially failed
to comply with any applicable requirement
under section 129(a) of the Truth in Lending
Act (15 U.S.C. 1639(a)) or section 226.32 or
226.34 of Regulation Z (12 C.F.R. 226.32,

226.34), such claim is based on a secured
debt.”.
SA 39. Mr. KERRY submitted an

amendment intended to be proposed by

him to bill S. 256, to amend title 11 of

the United States Code, and for other
purposes; which was ordered to lie on
the table; as follows:

Add at the end the following:

TITLE XVI—BENEFITS FOR MEMBERS OF
THE ARMED FORCES AND THEIR FAMI-
LIES

SEC. 1601. EXTENSION OF PERIOD OF TEM-

PORARY CONTINUATION OF BASIC

ALLOWANCE FOR HOUSING FOR DE-

PENDENTS OF MEMBERS OF THE

ARMED FORCES WHO DIE ON ACTIVE

DUTY.

Section 403(1) of title 37, United States
Code, is amended by striking ‘180 days’’ each
place it appears and inserting ‘365 days”’.
SEC. 1602. GRANT ASSISTANCE FOR MILITARY RE-

SERVISTS’ SMALL BUSINESSES.

(a) AUTHORIZATION OF GRANTS.—Section
T(b)(3)(B) of the Small Business Act (15
U.S.C. 636(b)(3)(B)) is amended by inserting
“or grants’’ after ‘“‘or a deferred basis)’’.

(b) GRANT SPECIFICATIONS.—Section 7(b)(3)
of the Small Business Act (15 U.S.C. 636(b)(3))
is amended by inserting after subparagraph
(F) the following:

‘(@) Grants made under subparagraph
B)—

‘(i) may be awarded in addition to any
loan made under subparagraph (B);

“‘(ii) shall not exceed $25,000; and

‘“(iii) shall be made only to a small busi-
ness concern—

“(I) that provides a business plan dem-
onstrating viability for not less than 3 future
years;

“(II) with 10 or fewer employees;

‘“(IIT) that has not received another grant
under subparagraph (B) in the previous 2
years.”.

(c) AUTHORIZATION OF APPROPRIATIONS.—
Section 20(e)(2) of the Small Business Act (15
U.S.C. 631 note) is amended by inserting
after subparagraph (B) the following:

“(C) GRANT ASSISTANCE FOR MILITARY RE-
SERVISTS’ SMALL BUSINESSES.—There are au-
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thorized to be appropriated for grants under
section 7(b)(3)(B)—

‘‘(i) $10,000,000 for the first fiscal year be-
ginning after the date of enactment of this
subparagraph; and

‘(ii) $10,000,000 for each of the 2 fiscal years
following the fiscal year described in clause
..

SA 41. Mr. KERRY submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-

lowing:

SEC. . ENHANCED DISCLOSURES UNDER AN
OPEN END CONSUMER CREDIT
PLAN.

(a) REPAYMENT TERMS.—Section 127(b) of
the Truth in Lending Act (15 U.S.C. 1637(b))
is amended by adding at the end the fol-
lowing:

“(11)(A) Repayment information that
would apply to any annual percentage rate
applicable to the consumer’s account under
the credit plan, including information re-
garding any change in any annual percent-
age rate charged to the consumer under the
plan, appearing in conspicuous type on the
front of the first page of the first billing
statement prepared following the change,
and accompanied by an appropriate expla-
nation, containing—

“(i) the words ‘THERE HAS BEEN A
CHANGE IN THE ANNUAL PERCENTAGE
RATE FOR YOUR ACCOUNT.’;

“(ii) the words ‘THE PREVIOUS INTER-
EST RATE: followed by the previous annual
percentage rate charged to the consumer
under the plan; and

“(iii) the words ‘THE CURRENT INTER-
EST RATE’ followed by the current annual
percentage rate charged to the consumer
under the plan.”.

(b) PUBLICATION OF MODEL FORMS.—Not
later than 180 days after the date of enact-
ment of this Act, the Board of Governors of
the Federal Reserve System shall publish
model disclosure forms in accordance with
section 105 of the Truth in Lending Act for
the purpose of compliance with section
127(b)(11) of the Truth in Lending Act, as
added by this section.

SA 40. Mr. PRYOR submitted an
amendment intended to be proposed by
him to the bill S. 256, to amend title 11
of the United States Code, and for
other purposes; which was ordered to
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . LIMITATION ON USE OF CONSUMER RE-
PORTS.

(a) IN GENERAL.—Section 604(d) of the Fair
Credit Reporting Act (156 U.S.C. 1681b(d)) is
amended to read as follows:

“(d) LIMITATION ON USE OF CONSUMER RE-
PORT.—

‘(1) IN GENERAL.—A credit card issuer may
not use any negative information contained
in a consumer report to increase any annual
percentage rate applicable to a credit card
account, or to remove or increase any intro-
ductory annual percentage rate of interest
applicable to such account, for any reason
other than an action or omission of the card
holder that is directly related to such ac-
count.

¢(2) NOTICE TO CONSUMER.—The limitation
under paragraph (1) on the use by a credit
card issuer of information in a consumer re-
port shall be clearly and conspicuously de-
scribed to the consumer by the credit card
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issuer in any disclosure or statement re-
quired to be made to the consumer under
this title.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 604(a)(3)(F)(ii) of the Fair
Credit Reporting Act (15 U.Ss.C.
1681b(a)(3)(F)(ii)) is amended by inserting
‘“‘subject to subsection (d),” before ‘‘to re-
view”’.

——

NOTICES OF HEARINGS/MEETINGS

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. DOMENICI. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Committee on Energy and Nat-
ural Resources.

The hearing will take place on
Wednesday, March 9 at 10 a.m. in room
SD-366 of the Dirksen Senate Office
Building in Washington, DC.

The purpose of this hearing is to con-
sider the nomination of Patricia Lynn
Scarlett to be Deputy Secretary of In-
terior and Jeffrey Clay Sell to be Dep-
uty Secretary of Energy.

For further information, please con-
tact Judy Pensabene of the Committee
staff at (202) 224-1327.

—————

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ARMED SERVICES
Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on Armed Services be author-
ized to meet during the session of the
Senate on March 2, 2005, at 4:30 p.m., in
closed session to receive a classified
briefing regarding Department of De-
fense human intelligence activities.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENERGY AND NATURAL
RESOURCES
Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate on Wednes-
day, March 2, 2005, at 10 a.m., to re-
ceive testimony on the President’s pro-
posed budget for fiscal year 2006 for the
Forest Service.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Wednesday, March 2, 2005, at
9 a.m., to hold a hearing on foreign as-
sistance.
The PRESIDING OFFICER. Without
objection, it is so ordered.
SELECT COMMITTEE ON INTELLIGENCE
Mr. HATCH. Mr. President, I ask
unanimous consent that the Select
Committee on Intelligence be author-
ized to meet during the session of the
Senate on March 2, 2005, at 2:30 p.m., to
hold a closed briefing.
The PRESIDING OFFICER. Without
objection, it is so ordered.
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PRIVILEGE OF THE FLOOR

Mr. CORZINE. Mr. President, I ask
unanimous consent that Ann-Catherine
Blank, a State Department fellow who
has been working with my office, be
granted the privilege of the floor dur-
ing consideration of the bill which I am
about to introduce.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RECOGNIZING CONTRIBUTIONS OF
LATE ZHAO ZIYANG TO PEOPLE
OF CHINA

Mr. DEMINT. I ask unanimous con-
sent that the Foreign Relations Com-
mittee be discharged from further con-
sideration and the Senate now proceed
to S. Res. 55.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 55) recognizing the
contributions of the late Zhao Ziyang to the
people of China.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. DEMINT. I ask unanimous con-
sent that the resolution be agreed to,
the preamble be agreed to, and the mo-
tion to reconsider be laid upon the
table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res. 55) was agreed
to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 55

Whereas leading reformist and former Chi-
nese Communist Party Secretary General,
Zhao Ziyang, died under house arrest in
China on January 17, 2005, at the age of 85;

Whereas Zhao implemented important ag-
ricultural, industrial, and economic reforms
in China and rose to the prominent positions
of premier and Secretary General within the
Communist Party despite criticisms of his
capitalist ideals;

Whereas, in the early summer of 1989, stu-
dents gathered in Tiananmen Square to
voice their support for democracy and to
protest the Communist government that
continues to deny them that democracy;

Whereas Secretary General Zhao advised
against the use of military force to end the
pro-democracy protests in Tiananmen
Square;

Whereas, on May 19, 1989, in Tiananmen
Square, Zhao warned the tens of thousands
of students clamoring for democracy that
the authorities were approaching and urged
them to return to their homes; an action
that illustrated his sympathy for their
cause;

Whereas Zhao was consequently relieved of
all leadership responsibilities following his
actions in Tiananmen Square that summer
and was placed under house arrest for the re-
maining years of his life;

Whereas the Government of China re-
mained indecisive regarding a ceremony for
Zhao for several days before allowing a rel-
atively modest ceremony at the Babaoshan
Revolutionary Cemetery in Beijing, where
Zhao was cremated on January 29, 2005;

Whereas the Government of China’s fear of
civil unrest resulted in the prohibition of po-
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litical dissidents and others from the fu-
neral, and the thousands who were in attend-
ance were surrounded in an intimidating en-
vironment without adequate time to mourn
and grieve;

Whereas news of Zhao’s death was an-
nounced only in a brief notice by the Com-
munist government and was forbidden to be
covered by the radio or national television,
while eulogies were erased by censors from
memorial websites;

Whereas, upon the announcement of Zhao’s
death, Chinese news agencies were certain to
reference the ‘‘serious mistake’” committed
by Zhao at what they refer to as a political
incident in 1989;

Whereas mourning the death of Zhao in the
Hong Kong Legislative Council was deemed
unconstitutional and lawmakers in Hong
Kong were refused the opportunity to ob-
serve a moment of silence in honor of his
life;

Whereas the death of Zhao has renewed the
desire of certain Chinese people for a reas-
sessment of the crackdown in 1989 in order to
acknowledge the merit of pro-democracy
student demonstrations and complaints of
government corruption; and

Whereas Zhao will continue to serve as a
symbol of the dreams and purpose of the 1989
Tiananmen Square demonstration, which
survived the Tiananmen massacre but which
have still not been realized for the people of
China: Now, therefore, be it

Resolved, That the Senate—

(1) recognizes that Zhao Ziyang made an
important contribution to the people of
China by providing assistance to the stu-
dents in Tiananmen Square in 1989, and that
through this contribution and his decisions
to actively seek reform, Zhao remains a
symbol of hope for reform and human rights
for the people of China;

(2) expresses sympathy for Zhao’s family
and to the people of China who were unable
to appropriately mourn his death or to cele-
brate his life;

(3) calls on the Government of China—

(A) to release all prisoners of conscience,
including those persons still in prison as a
result of their participation in the peaceful
pro-democracy protests in Tiananmen
Square in 1989; and

(B) to allow those people exiled on account
of their activities to return to live in free-
dom in China; and

(4) stands with the people of China as they
strive to improve their way of life and create
a government that is truly democratic and
respectful of international norms in the area
of human rights.

———
DESIGNATING MONTH OF MARCH
AS DEEP-VEIN THROMBOSIS

AWARENESS MONTH

Mr. DEMINT. I ask unanimous con-
sent that the Judiciary Committee be
discharged from further consideration
and the Senate now proceed to S. Res.

56.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 56) designating the
month of March as Deep-Vein Thrombosis
Awareness Month, in memory of journalist
David Bloom.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. DEMINT. I ask unanimous con-
sent that the resolution be agreed to,
the preamble be agreed to, and the mo-
tion to reconsider be laid upon the
table.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res. 56) was agreed
to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 56

Whereas deep-vein thrombosis is a condi-
tion that occurs when a blood clot forms in
one of the large veins, which may result in a
fatal pulmonary embolism;

Whereas deep-vein thrombosis is a serious
but preventable medical condition;

Whereas deep-vein thrombosis occurs in
approximately 2,000,000 Americans every
year;

Whereas fatal pulmonary embolism causes
more deaths each year than breast cancer
and AIDS combined;

Wherease complications from deep-vein
thrombosis take up to 200,000 American lives
each year;

Whereas fatal pulmonary embolism may be
the most common preventable cause of hos-
pital death in the United States;

Whereas the risk factors for deep-vein
thrombosis include cancer and certain heart
or respiratory diseases;

Whereas pulmonary embolism is the lead-
ing cause of maternal death associated with
childbirth;

Whereas, according to a survey conducted
by the American Public Health Association,
74 percent of Americans are unaware of deep-
vein thrombosis;

Whereas National Broadcasting Company
correspondent David Bloom died of a fatal
pulmonary embolism while covering the war
in Iraq;

Whereas Melanie Bloom, widow of David
Bloom, and more than 35 members of the Co-
alition to Prevent Deep-Vein Thrombosis are
working to raise awareness of this silent
killer; and

Whereas the establishment of March as
Deep-Vein Thrombosis Awareness Month in
honor of David Bloom would raise public
awareness about this life-threatening but
preventable condition: Now, therefore, be it

Resolved, That the Senate—

(1) designates the month of March as
“Deep-Vein Thrombosis Awareness Month’’;

(2) honors the memory of David Bloom; and

(3) recognizes the importance of raising
awareness of deep-vein thrombosis.

———

PLACEMENT OF STATUE OF SARA
WINNEMUCCA IN NATIONAL
STATUARY HALL

Mr. DEMINT. I ask unanimous con-
sent that the Senate proceed to the im-
mediate consideration of H. Con. Res.
5, which was received from the House.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.

The legislative clerk read as follows:

A concurrent resolution (H. Con. Res. 5)
providing for the acceptance of a statue of
Sarah Winnemucca, presented by the people
of Nevada, for placement in National Stat-
uary Hall, and for other purposes.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

CONGRESSIONAL RECORD — SENATE

Mr. DEMINT. I ask unanimous con-
sent that the resolution be agreed to,
the preamble be agreed to, the motions
to reconsider be laid upon the table en
bloc, and that any statements relating
to the resolution be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (H. Con.
Res. 5) was agreed to.

The preamble was agreed to.

———

PERMITTING USE OF THE
ROTUNDA OF THE CAPITOL

Mr. DEMINT. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H. Con. Res. 63, which was re-
ceived from the House.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.

The legislative clerk read as follows:

A concurrent resolution (H. Con. Res. 63)
permitting the use of the rotunda of the Cap-
itol for a ceremony as part of the commemo-
ration of the days of remembrance of victims
of the Holocaust.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. DEMINT. I ask unanimous con-
sent the resolution be agreed to, the
motion to reconsider be laid upon the
table, and that any statements be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (H. Con.
Res. 63) was agreed to.

————

ORDERS FOR THURSDAY, MARCH
3, 2005

Mr. DEMINT. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, the
Senate adjourn until 9:30 a.m. on
Thursday, March 3. I further ask that
following the prayer and the pledge,
the morning hour be deemed expired,
the Journal of proceedings be approved
to date, the time for the two leaders be
reserved, and the Senate then proceed
to consideration of S.J. Res. 4, a reso-
lution of disapproval of the rule sub-
mitted by the Department of Agri-
culture; provided that there be up to 3
hours of debate equally divided, and
following the use or yielding back of
the time, the Senate proceed to a vote
on passage with no intervening action
or debate. I further ask consent that
following the disposition of S.J. Res. 4,
the Senate resume consideration of S.
256, the Bankruptcy Reform Act; pro-
vided further that the Senate then pro-
ceed to votes in relation to the Dayton
amendment, No. 31, to be followed by a
vote in relation to the Nelson amend-
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ment, No. 37, with no amendments in
order to the amendments prior to the
votes. Finally, I ask that there be 4
minutes equally divided for debate
prior to the second and third votes in
that series.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. DEMINT. Mr. President, tomor-
row the Senate will first debate a dis-
approval resolution related to a rule
submitted by the Department of Agri-
culture. Following the use or yielding
back of the allocated debate time, the
Senate will have a series of three
stacked votes. Those votes will be on
the disapproval resolution, the Dayton
amendment, and the Nelson amend-
ment to the bankruptcy bill. The ma-
jority leader has stated that we will
continue to process additional bank-
ruptcy-related amendments on Thurs-
day, and therefore rollcall votes will
occur throughout the day.

———

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. DEMINT. Mr. President, if there
is no further business to come before
the Senate, I ask unanimous consent
that the Senate stand in adjournment
under the previous order.

There being no objection, the Senate,
at 6:58 p.m., adjourned until Thursday,
March 3, 2005, at 9:30 a.m.

———

NOMINATIONS

Executive nominations received by
the Senate March 2, 2005:
IN THE ARMY

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES ARMY TO THE GRADE INDICATED
UNDER TITLE 10, U.S.C., SECTION 624:

To be major general
BRIG. GEN. BENJAMIN C. FREAKLEY, 0000

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT
IN THE RESERVE OF THE ARMY TO THE GRADES INDI-
CATED UNDER TITLE 10, U.S.C., SECTION 12203:

To be major general
BRIG. GEN. DONALD L. JACKA, JR., 0000
To be brigadier general
COL. JERRY D. LA CRUZ, JR., 0000
IN THE NAVY

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
AS CHIEF OF NAVAL OPERATIONS, UNITED STATES NAVY
AND APPOINTMENT TO THE GRADE INDICATED WHILE
ASSIGNED TO A POSITION OF IMPORTANCE AND RESPON-
SIBILITY UNDER TITLE 10, U.S.C., SECTIONS 601 AND 5033:

To be admiral
ADM. MICHAEL G. MULLEN, 0000

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES NAVY TO THE GRADE INDICATED
WHILE ASSIGNED TO A POSITION OF IMPORTANCE AND
RESPONSIBILITY UNDER TITLE 10, U.S.C., SECTION 601:

To be vice admiral
REAR ADM. EVAN M. CHANIK, JR., 0000
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